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INTRODUCTION 


Oo: oF the outstanding characteristics of the his- 
tory of the past century and a half has been the 
conversion to and trial of a democratic form of gov- 
ernment by most of the important nations. Country 
after country has changed from an autocratic or aristo- 
cratic type of government to one at least in form and 
theory more democratic. The transition was, however, 
in few cases sudden and complete. In spite of the fact 
that our Declaration of Independence held among its 
self-evident truths that all men are created free and 
equal, and that governments should secure their just 
powers from the consent of the governed, even in the 
United States large numbers of white men were ex- 
cluded from the suffrage until well along in the nine- 
teenth century because they could not meet the property 
and other qualifications for voting, and legal discrimi- 
nations preventing negroes from voting were not 
removed throughout the country until 1870.1 It was the 
latter part of the nineteenth century, then, before the 
principle of manhood suffrage had received general ac- 
ceptance in the United States, and the twentieth century 
was well under way when the Nineteenth Amendment 
to the Federal Constitution, giving women the right to 
vote throughout the United States, was adopted. 

The theory of adult suffrage is that each adult shall 
have a voice in the determination of the policies and 
operations of his government, such voice usually to be 


1JTt is, of course, well known that despite the Fifteenth Amendment to 
the Constitution of the United States the Southern States have by various 
devices prevented the great majority of negroes from voting. A discussion 
of issues arising from the Fifteenth Amendment will be found in chapter 
six. 
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expressed through the medium of the ballot box at 
election time. In practice, serious difficulties are in the 
way of securing an honest, intelligent expression from 
all voters. Many voters lack the intelligence necessary 
to form decisions for themselves, others are uninter- 
ested in the processes of government, and still others 
are willing for material consideration to vote as others 
desire. Primarily because of the presence of these types 
of voters the political machine with its boss has been 
able to control the machinery of government in many 
parts of the United States. 

The last half century has witnessed various move- 
ments to shake off boss domination and actually to 
place the control of the governing agencies in the hands 
of the people. Among these movements have been 
those for the introduction of the Australian ballot, 
nominations by direct primary, the short ballot, the 
initiative, the referendum, the recall, and corrupt-prac- 
tices legislation. 

It is the purpose of this study to make a survey of 
the corrupt-practices legislation which has been enacted 
in the United States by both the state and federal gov- 
ernments, and to examine the construction placed on 
these statutes by judicial interpretation. With this pur- 
pose in mind, the study can naturally make no attempt 
to cover the whole field of political corruption, for the 
legal restrictions have only been applied to those more 
flagrant practices which past experience has shown to 
be so pernicious that sentiment against them has been 
crystallized into statutory prohibitions. 

James Bryce has written that 


The rational will which the citizens are expected to possess and 
to express by their votes may be perverted in three ways: by 
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fear, when the voter is intimidated; by corrupt inducements, 
when he is bribed; by fraud, when the votes are not honestly 
taken or honestly counted.2 


The first three chapters of the present study consider 
these forms of perversion, give a synopsis of the state 
laws dealing with these subjects, and point out the 
manner in which these statutes have been construed by 
the courts. Chapter four deals with the very important 
problem of state regulation of political advertising. In 
chapter five the provisions of the later, more detailed 
state legislation requiring publicity for campaign con- 
tributions and expenditures, prohibiting or restricting 
certain types of contributions, and regulating expendi- 
tures in campaigns are shown, and reasons for the 
enactment of this legislation are pointed out. The next 
two chapters are concerned with the regulation of elec- 
tions by the federal government. The first of these 
chapters attempts to formulate from federal court de- 
cisions the exact division of power between the federal 
and state governments over the control of elections, and 
the second chapter makes a historical survey of federal 
corrupt-practices legislation. The final chapter states 
certain conclusions concerning these attempts to prevent 
election abuses and offers suggestions for further 
legislation. 

The belief is not held that this study will solve the 
problem of corrupt practices at elections, but a careful 
analysis of the present status of this type of legislation 
should at least show wherein present regulations are 
proper and effective, and wherein, if at all, further 
legislation seems desirable. 


2 Modern Democracies, I, 417. 


CHAPTER I 
BRIBERY 


ROBABLY the oldest, most prevalent, and most 
P effective manner of unlawful control of elections is 
bribery of the voters. Vast numbers of the electorate 
are entirely uninterested in the results of the elections, 
and these are the tools with which the party machine is 
able to keep itself entrenched in power. Many voters 
sell their votes for a direct money payment; others 
are influenced by promise of office; many more feel 
themselves pledged to vote as the party leader directs 
because of some favor that has been granted. Jane 
Addams draws a graphic picture of the methods used 
to control votes in Chicago: 

The Alderman gives presents at weddings and christenings. 
He seizes these days of family festivities for making friends 

. He secures passes from railroads when his constit- 
were wish to visit friends; he buys tickets galore for benefit 
entertainments. ... He saves the poorest of his constit- 


uents from the aw tal horror of burial by the county; for the 
more prosperous he sends extra carriages. 


This method of gaining favor with certain classes of 
voters is not limited to Chicago. In Plunkitt of Tam- 
many Hall, a Tammany ward leader frankly discloses 
the methods by which his powerful organization holds 
the votes of New York City. To illustrate these meth- 
ods he gives the schedule of his work for one day. His 
working day began at 2 A.M. and lasted until 11 P.M. 
During this time he interceded with the courts for his 
constituents, found a home for people whose house had 
ee Addams, ‘‘Why the Ward Boss Rules,”’ in the Outlook, 58 (1898), 
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been burned, attended two funerals—one Hebrew, and 
one Italian—attended a church fair where he took 
chances on everything, and ended the day by attending 
a Hebrew wedding reception, making the young couple 
happy with an expensive present.? Testimony before 
the Reed Committee investigating the Pennsylvania 
Senatorial primary of 1926 showed that the Vare ma- 
chine in Philadelphia looks after the poorer voters in a 
similar manner. According to this testimony the Vare 
machine is especially solicitous in protecting its follow- 
ers when they become involved in difficulties before the 
courts.® 

Direct bribery is illegal, but it is exceedingly diffi- 
cult to secure proof that any voter has been bribed. 
There are usually only two persons present at the 
transaction, the one giving the bribe, the other receiving 
it, and it is next to impossible to secure information 
from either of these. The promise of employment or 
appointment to office in order to secure votes is such an 
intangible sort of thing that prosecution is almost im- 
possible. But in the case of the above described activi- 
ties of the petty boss, what is to be the dividing line 
between his acts of bribery and his philanthropic deeds? 
It is exceedingly difficult in all these cases to draw a 
sharp line between what is bribery and what is not, 
but at the end of this chapter, after a survey of the 
various statutes against bribery and of many judicial 
interpretations of these statutes, an attempt will be 
made to state what actions are held to be bribery. 

2.W. L. Riordon, Plunkitt of Tammany Hall, pp. 170-3. Cf. pp. 46-53. Dis- 
cussion of “To Hold Your District—Study Human Nature and Act Ac- 


cordin’.” 
2 Hearings before a special Committee Investigating Expenditures in Sena- 
torial Primary and General Elections. United States Senate, 69th Cong., Ist 


Sess., Pursuant to Sen. Res. 195, pp. 611, 621. 
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It is only occasionally that it is possible even to guess 
the number of bribed voters participating in any elec- 
tion. Sometimes there is an exposure in particular 
districts in which the extent of bribery is actually 
shown. An example of this occurred in Adams County, 
Ohio, where, after the election of 1912, there were 
1679, or 26 per cent, of the county’s voters who admit- 
ted having been bribed and were disfranchised.* Cases 
where such accurate determination is possible are very 
rare. Mr. W. M. Ivins, a close student of New York 
City politics, estimated that in 1887 one-fifth of the 
voters of that city had been bribed by parties or candi- 
dates on election day.® 

Although any sort of accurate information concern- 
ing the exact number of bribed voters is almost impos- 
sible to secure, it is undoubtedly true that despite 
stringent laws in all the states against bribery, at every 
election many votes are cast, not because they are 
expressing the will of the voter, but because the voter 
has been influenced by some material consideration. 

The purchase and sale of votes is today made a 
statutory offense in every country where any sort of 
modern voting system has been established. In England 
and the United States where the common law exists, 
bribery was recognized as a crime prior to the passage 
of statutes against it. In a decision made in 1762 Lord 
Mansfield said: “Bribery at elections for members of 
Parliament must undoubtedly have always been a crime 
at common law.”® The reasons why bribery should be 

4Judge A. Z. Blair, “The Adams County Case,” in McClure’s, 38, 28. 
anne: m4 Ivins, Machine Politics and Money in Elections in New York 


® Rex v. Pitt, 3 Burrows 1335, 1762; also Plympton’s Case, 2 Ld. Raym. 
1377, 1724. 
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considered an offense at common law are well set out 
in a decision of the Maine Supreme Judicial Court in 
1881: 


It is claimed that wilfully and unlawfully attempting to influ- 
ence an elector to give in his ballot by offering or paying him 
money therefor-is not criminal. We think it is. What the law 
deems criminal and seeks to prevent is the corrupting of the 
elective franchise. Every elector not only has the right to 
vote or not to vote according to his judgment of duty, but he 
has an interest that every other elector shall exercise the fran- 
chise in the same manner, without being influenced by the 
corrupt payment of money, or other unlawful means. If the 
elector determines that under all circumstances, it is not his 
duty to vote, but is induced to cast his ballot in the election 
by the corrupt payment of money, the ballot does not represent 
the free and unbiased act of the elector, but it represents the 
money paid for it; and when counted neutralizes the ballot 
of the honest voter. When such corrupt influences are used, 
the result of the election does not depend upon the honest, 
uncorrupted judgment of the electors, but upon the amount of 
money paid to corrupt them. It is an offense against the people, 
and has been so regarded in England as well as this country.” 


The framers of our various state constitutions, rec- 
ognizing the dangers to a popular government if bribery 
of voters should become prevalent, have not been satis- 
fied to leave bribery simply a crime at common law. 
From the date of the drafting of the earliest state con- 
stitutions down to the present there have been in most 
of them specific provisions concerning bribery at elec- 
tions. Twelve states have placed the following identical 
section in their organic law. 


Laws shall be made to exclude from office, from suffrage, and 
from serving as jurors, those who shall hereafter be convicted 


7 State v. Jackson, 73 Me. 91, 1881; also Curran v. Taylor, 92 Ky. 537, 
1892. W. O. Russell, Crimes, I, 638. J. P. Bishop, Criminal Law, I, par. 471. 
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of bribery. 


The privilege of free suffrage shall be 


supported by laws regulating elections, and prohibiting under 
adequate penalties, all undue influence thereon from power, 
bribery, tumult, or other improper conduct.8 


It has been provided directly in the Constitutions of 
seventeen states that persons guilty of buying votes 
shall be disqualified from holding office.® 
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The following identical provision is found in Con- 
stitutions of Ohio, Pennsylvania, Tennessee, and Ver- 
mont: 


Any elector who shall receive any gift or reward for his vote 
in meat, drink, money, or otherwise, shall suffer such punish- 
ment as the laws shall direct. And any person who shall direct- 
ly or indirectly give, or bestow such reward, shall thereby be 
rendered incapable for two years to serve in the office for 
which he was elected, and be subject to such further punish- 
ment as the legislature shall direct.1° 


By constitutional enactment six states have provided 
that before entering on the duties of the office to which 
they have been elected, certain officials must take oath 
that they have not attempted to influence voters by 


bribery.14 
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Nineteen states from time to time by constitutional 
enactments have declared persons guilty of bribery in 
connection with elections disqualified from voting.” 

Other states have been satisfied merely to place in 
their Constitutions a section providing that the legis- 
lature shall pass laws to secure the purity of elections 
elective franchise.** 


and to guard against abuses of the 
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The legislatures of all the states have enacted laws 
carrying out or supplementing the provisions of their 
Constitutions against bribery at elections. In those 
states whose Constitutions contain no such provisions, 
the legislatures have enacted similar laws under author- 
ity of the general police power vested in the state legis- 
latures. These state enactments are of various kinds 
and differ in the minuteness with which they define brib- 
ery as. a crime. 

Every state in the union has a general staitory 
provision making it unlawful to give, offer, or promise 
anything of value to any person for his aid or influ- 
ence at elections.** 

While each of the forty-eight states provides for the 
punishment of the bribe-giver, only forty-one states 
penalize the receiver of the bribe.1° The seven states 
having no laws making the receiving of anything of 
value to influence elections illegal probably work on the 





Maryland Constitution of 1851 Art. 1 Sec 3 
Maryland Constitution of 1864 Art. 1 Sec. 6 
Michigan Constitution of 1850 Art. 7 Sec. 6 
Michigan Constitution of 1908 Art. 3 Sec. 8 
Mississippi Constitution of 1890 Art. 12 Secs.247-8 
Missouri Constitution of 1875 Art. 8 Sec. 11 
MVlgmitatiomacisitsrsisicte cree o sia ater es al Constitution of 1889 Art. 9 Sec 9 
IN Gyitdla\ feretisteleaisiniclenteic ovat a eyaie Constitution of 1864 Art. 2 Sec 6 
New: MextCO) aiieteic'siers eves siecle ste Constitution of 1912 Art. 7 Sec. 1 
ON ONDE LIAM OL AMS ore:ct sveiecs 'g)s: save a,0'e era's Constitution of 1889 Art. 5 Sec. 129 
PRBOde Eslamdiats cretsie noe sieve eisie ehnveye Constitution of 1842 Art. 2 Sec. 6 
Soath; Garohlitiay si5.5.50siecere oaiels ests Constitution of 1865 Art. 4 

PPEDNEABEC| ois e Shae veo <5 61919 eels! « ol6 Constitution of 1870 Art. 4 Sec. 1 
PUGRAS tosses okgisicieteil eo cieie eiclal tte eia.acs Constitution of 1876 Art. 6 Sec. 4 
AVES QUETIA er ete tes at eises,olm latex lovers) “lala ele leteis Constitution of 1902 Art. 2 Sec. 36 
VESE RY IF QINIAl grasp oiacsictol's elslale cokes Constitution of 1863 Art. 3 Sec. 12 
[Wiest Virginia, ois ciccste opis cles Constitution of 1872 Art. 4 Sec. 11 
AW SOMNITI OY Osiuveis a aoieievcreisteiere siete «...Constitution of 1889 Art. 6 Sec 1 


Constitutions examined in B, P. Poore, Charters and Constitutions; F. 
N. Thorpe, American Charters, Constitutions and Organic Laws, 1492-1908, 
and Chas. Kettleborough, State Constitutions. 

14 See Table 1, Column 1. 

16 See Table 1, Column 2. 
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theory that the bribe giver is the more guilty, since in 
most cases the initiative in the purchase of votes comes 
from him, and by not penalizing the bribe-taker it will 
be easier to secure information leading to the punish- 
ment of the more guilty person. 

In construing the general statutory provisions against 
bribery at elections, the courts, on the whole, have 
adopted an attitude favorable to their strict enforce- 
ment. This may have been because of the extreme difh- 
culty of securing adequate information for a bribery 
indictment, which has led to the result that if a case 
reached a court of record, the proof of an intent to 
bribe must have been very strong. The fact remains, 
however, that most courts have earnestly tried to find 
if this intent was present, and to apply the acts of the 
legislatures to all the cases which could be brought 
within their range. 

In a leading Indiana case, State v. Downs,?® the 
court showed that it would not throw a bribery indict- 
ment out of court because of a mere technicality. Under 
the state law it was illegal to influence, or to attempt 
to influence, a voter by offer or payment of money to 
vote for any candidate. The defendant was charged 
with the payment of two dollars to influence a voter to 
support the Republican ticket. The court said: 


Neither in the language, nor in the spirit of the statute, is 
there such narrowness as to permit a distinction between the 
voting of a ticket and the voting for a candidate. In this 
state we vote for candidates by casting our ballots, which 
consists of the tickets of the various political parties. It is — 
against the attempt to influence the vote of an elector that 


16148 Ind. 324, 1897. 


- 
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the law is directed, and it is not limited to an attempt in favor 
of or against a particular candidate or set of candidates. 


The courts have consistently held that the act of 
bribery is complete with the offer or payment of money 
or anything of value to influence a vote. Proof is not 
necessary that the bought vote was actually cast. It was 
said in State v. Bedford** that 


If money were paid to and received by appellee for the purpose 
of inducing him to vote at the election referred to, it is imma- 
terial which way he voted, or whether he voted at all. The 
gist of the offense is the receiving the money for the purpose 
of inducing him to vote. 


Commenting on a similar case (Commonwealth v. 
Roberts) ,1® the Kentucky Court of Appeals said: 


The party who accepted the bribe may not in fact have voted 
at all, or he may have voted for another person . . . than 
the one he was bribed to vote for; but, nevertheless, he would 
be guilty under the statute if in consideration of the bribe he 
agreed to vote for a certain person . . . or to refrain 
from voting for any person. If it was necessary that the 
indictment should charge, and the evidence show, that the 
person accepting the bribe voted for a particular candidate 
and the voter marked his own ballot, it would be 
difficult and many times impossible to secure a conviction, al- 
though there might be sufficient evidence to show that he ac- 
cepted the bribe and agreed to vote for a certain candidate. 


In addition to the statutes making both the purchase 
and sale of votes a criminal offense, Indiana permits 
the bribed voter to sue the bribe-giver for damages.’® 
It had been found exceedingly difficult to secure infor- 


17148 Ind. 297, 1897. 

38145 Ky. 290, 1911. Cf. State v. Milby, 26 Wash. 661, 1901; State v. 
Barr, 23 Del. 340, 1909. 

19 Indiana, Acts of 1889, p. 267. 
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mation leading to conviction for bribery, and by offer- 
ing a premium for proof, it was expected that such 
information would more easily be obtained. The courts 
have held, however, that there is more justification for 
such a statute than the mere mechanical one of helping 
to secure information. 
It will not do to say that a person who is induced to vote for 
any candidate by payment of money is not injured. : 
Under temptation to which he was subjected, he has bartered 
his honor, his manhood, his political freedom, his sovereignty. 
While the body politic has suffered greatly, the loss 
he has sustained is infinitely more.2° 


In Thompson v. State®* this provision was upheld as a 
measure to prevent the use of economic pressure to 
influence votes. The court said: 

It is not always only the corrupt or dishonest voter that when 
tempted will part with his honor ~ . . , for oftentimes 
circumstances are such that to refuse means, not only poverty 
and want for the voter himself, but hunger, misery, and suf- 
fering for his family. When the wealth of the rich, or the 
strong and powerful influence of the employer is used to so 
debase mankind, it is well that the law has placed its protecting 
arm about those so unfortunate as to be subjected to such temp- 
tation. 


In their interpretation of the statutes against bribing 
voters, the courts hold that bribery may extend much 
further than the direct purchase and sale of votes. That 
the purchasing of a certificate of registration for the 
purpose of preventing an elector from voting is bribery 
has been definitely settled. This question has arisen 
most frequently in Kentucky, and there the court has 
said: 


20 State v. Schoonover, 135 Ind. 526, 1893. 
21161 Ind. App. 84, 1896. 
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The person who sells his certificate sells his vote at the elec- 
tion; for he cannot vote without the certificate. To buy him 
not to vote is to buy his vote. There is no difference in the 
eye of the statute between the person who for money votes 
for a certain candidate, and the person who for money re- 
frains from voting. The only practical difference between 
buying a vote to be cast for a certain ticket, and buying a 
vote not to be cast at the election, is that the latter is a safer 
way of investing the money.22 


With the introduction of the primary system of 
nominating candidates, most of the states extended the 
application of their acts prohibiting certain abuses at 
the general elections to the primary elections. The con- 
stitutionality of this extension has been contested in 
many places. The chief point at issue has been: Do 
primary elections fall within the constitutional provi- 
sions empowering the legislatures to make regulations 
for elections? There is no unanimity of opinion among 
the state courts concerning this question, but the more 
generally accepted view seems to follow the line of rea- 
soning laid down by the Pennsylvania Supreme Court 
in the case of Leonard v. Commonwealth.?* In this 
case it was contended that the constitution only empow- 
ered the legislature to regulate general elections, since 
at the time of framing the constitution, primaries were 
unknown. But the court paid little attention to this ob- 
jection. It held that 
The constitution provides for the future as well as for the 
present. Hence, when it speaks of the violation of any election 
law, it does not mean merely such election laws as were in 


force when it was adopted. . . . Primary elections and 
nominating conventions have now become a part of our great 
22 Commonwealth v. Glass, 140 Ky. 589, 1910; also, Commonwealth v. 


Roberts, 145 Ky. 290, 1911; Skain v. Milward, 138 Ky. 200, 1910. 
23112 Pa. St. 607, 1886. 
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political system, and are welded and riveted into it so firmly 
as to be difficult of separation. The act of 1881 recognizes 
this fact; it treats primary elections as part of a great system; 
it declares them to be elections to be regulated by law to some 
extent, and prescribes and punishes certain frauds committed 
thereat. It concerns elections in a most important sense. 

The act of 1881 was passed to give effect to the 
constitutional provision, and it matters little at what stage of 
the campaign the fraud is committed. It is as much an elec- 
tion law when it strikes at the fraud at the primary elections 
as when it arrests the fraudulent ballot just as it is ready to 
be dropped into the box at the general election. 


The Supreme Court of North Dakota has adopted a 
similar line of reasoning, stating: 


It is true that at the time of the adoption of the constitution 
a primary election was unknown in this state, but constitution 
makers are not presumed to foresee and take into consideration 
every new condition which may arise or every new remedy 
which may be devised for application to old conditions. 

When the constitution says ‘any election” in pre- 
scribing the qualifications of voters, it does not mean any elec- 
tion then known to the people of the State. It means not only 
the elections then provided for by the laws and constitution, 
but any election which may thereafter be established or re- 
quired to be held pursuant to law.24 


Even those courts which hold that a primary is not 
an election within the constitutional meaning do not 
deny that the legislature may enact laws making such 
abuses as bribery at the primaries illegal. The Missouri 
Supreme Court in State v. Taylor®® laid down the fol- 
lowing doctrine: A primary is not an election in the 
constitutional sense, but 


% Johnston v. Grand Forks Co., 16 N. D. 363, 1907. Cf. Lepinsky v. State, 
7 Ga. App. 285, 1909; Spier v. Baker, 120 Cal. 570, 1898; State v. Hirsch, 
125 Ind. 211, 1890; Ashford v, Goodwin, 103 Tex. 491, 1910; Ruling Case 
Law, vol. 9, p. 1072. 

25 220 Mo. 619, 1909. 
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The legislature does not need express constitutional authority 
to legislate on a subject, but only lack of a constitutional pro- 
hibition. Hence, although the framers of the constitution used 
the words “elections by the people” in the sense of choosing 
a person for office by the votes of electors, and not in the sense 
of nominating a candidate for any office by a political party, 
there is nothing in the constitution which prohibits the legisla- 
ture from providing for the conduct of primary elections and 
placing them under the safeguards and protection which the 
Constitution itself throws around elections for office. 


Following this line of reasoning the Ohio Supreme 
Court has upheld primary regulations under the general 
police power vested in the state legislatures.7° 

It is seen, then, that regardless of whether the courts 
have decided that primary elections are elections in the 
constitutional sense, they have in every case made it 
possible for the state legislatures to pass regulations to 
prevent bribery, fraud, or intimidation at primary elec- 
tions.2” Further discussion of the regulation of pri- 
maries is reserved for later chapters. 

Quite frequently candidates secure support by prom- 
ises of appointment to office in case the candidate is 
elected. Ethically this is as clear a case of bribery as if 
actual money had been paid to secure votes. Almost 
one-half of the states have deemed this a matter of such 
importance that they have removed all doubt as to 
whether promises of appointment should be considered 
offers of bribes by directly making such acts illegal.?® 


2% State v. Felton, 77 Ohio St. 554, 1908. Cf. Kenneweg v. Allegheny Co, 
Comms., 62 Atl. (Md) 250, 1905. 

21 After decision of the U. S. Supreme Court in the Newberry Case that the 
federal government cannot regulate primaries, it is necessary for any regula- 
tion of primaries to be made by states. See Chapter 7 for further discussion. 
See C. E. Merriam, Primary Elections, Chapter 6, for a general discussion 
of the constitutionality of primary legislation. 

28 Table 1, Column 3. 
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These statutes extending the penalties against bribery 
to the promise of appointment to office in exchange for 
votes and political influence have been given favorable 
consideration when they have been reviewed by the 
courts.2® It is not necessary that the promise be given 
directly to the person whose vote and influence is desired 
to be secured. A candidate for mayor of Fort Smith, 
Arkansas, gave his word of honor to one person that if 
another person would support his candidacy, he would, 
if elected, support the second person for city attorney. 
The Arkansas Supreme Court held that this promise 
was the offer of a bribe: 


The statute does not require that the promise be made to the 


person to whom the office is to be given. . . . It meets the 
requirement of the statute if it be alleged and proved that 
the promise was made to one person . . . and the office 


to be received either by the person to whom the promise is 
made or by some other person.39 


But, unless there is a positive statute to that effect, it is 
insufficient to show that payment was made to induce 
another candidate to quit the race. It must be shown 
that the retiring candidate also agrees to vote for and 
support the candidate who makes the payment.*? It 
has also been held in at least one jurisdiction that it is 
not illegal for a candidate for sheriff to promise his 
opponent that, if he will retire and assist the first can- 
didate, the first candidate, if elected, will appoint the 
opponent deputy sheriff.3? This seems a rather narrow 
interpretation of the statute prohibiting the offer of 


29 Cf. Mason v. State, 58 Ohio St. 30, 1898. State v. Towns, 153 Mo. 91, 
1899. 


°0 Wright v. State, 133 Ark. 76, 1918. 
81 State v. Bland, 144 Mo. 534, 1898. 
32 Commonwealth v. Sheeran, 145 Ky. 361, 1911. 
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appointment to secure votes, for while it was not spe- 
cifically alleged that the retiring candidate promised to 
vote for the first candidate, yet he did promise to assist 
him. The clear implication from this is that he prom- 
ised to vote for the first candidate and to use political 
influence in his favor. 

It is recognized that treating voters to drinks, cigars, 
or giving them presents in some other form is one of 
the most insidious ways of influencing votes, as well as 
one of the most difficult practices to stop. Seventeen 
states have laws that candidates shall not directly or 
indirectly give meat, drink, or other entertainment to 
influence voters. Usually the provisions of these stat- 
utes are operative for only a limited period before 
elections.?? 

Whenever there have been property or tax-paying 

qualifications for voters the machines have attempted 
to evade them or actually use them to their advantage. 
The way in which Tammany evaded the early property 
qualifications is thus described: 
The practice of the previous year of the collective buying of 
property to meet the voting qualifications was continued. 
Under the society’s encouragement, and with money probably 
furnished by it, thirty-nine poor Republicans in the election of 
1807 bought a house and lot of ground in the fifth ward. 
Their votes turned the ward election.34 


In La Follette’s Autobiography a much later instance of 
this type of evasion is recorded. Certain Republican 
leaders attempted to get Mr. La Follette, then a mem- 
ber of the House of Representatives, to vote for the 
Nicaraguan Canal Bill. He was told that if the bill 


33 Table 1, Column 4. 
34 Myers, History of Tammany Hall (Boni and Liveright), p. 15. 
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passed there would be a contribution of $100,000 to 
the Republican campaign fund, and a scheme was ex- 
plained to him by which it was hoped, with the use of 
this money, to carry Delaware in the election of 1888. 
He was told that in Delaware at that time only persons 
owning real estate could vote, and that it was proposed 
to use this fund, or a part of it, to buy a tract of swamp 
land and parcel it out among the laboring men so as to 
qualify them as voters.*° 

Some of the states today maintain payment of the 
poll tax as a requirement for voting, and in a few of 
these states it is declared unlawful for any one to pay 
the poll tax of another for the purpose of influencing 
his vote.?® It will be noticed that all but one of the 
states where such payments are declared illegal are 
southern states where the poll tax is used primarily as 
a means of preventing the negro from voting. The 
Texas Supreme Court upheld this provision in the fol- 
lowing language: 
It would not be denied that the Legislature could pass laws 
to prevent, for money or merchandise, the bribery of the elec- 
tor and the corruption of the ballot. Whether such corruption 
or corrupt control finds expression in one form or another 
can, in law or in fact, make little difference. The fact that 


such improper or corrupt control is indirect cannot make its 
influence and effect less baleful or ruinous. 37 


In Pennsylvania it has been held that “Anything, either 
in payment of taxes for him or in any other way, which 
will induce the voter to cast his ballot contrary to his 


35 Pp. 78-80. 

36 Arkansas, Acts of 1913, c. 308, sec. 10; Florida, Compiled Laws 1914, 
sec. 3826A; Pennsylvania, Shannon’s Anno, Code, 1917, sec. 6847A1; Texas, 
Civil Stats., 1914, sec. 2946. 

87 Solon v. State, 54 Tex. Crim. Rep. 261, 1908. Cf. Watts v. State, 61 Tex. 
Cr. 364, 1911; Whittaker v. Watson, 68 Ark. 555, 1901. 
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wishes . . . is but a species of bribery, and cannot be 
tolerated by the law.’’88 

Four states have declared it illegal for a candidate 
while soliciting support to promise any particular indi- 
vidual or association of individuals that if he is elected 
he will perform any official act for the benefit of such 
individuals, or will support or oppose any particular 
bill or measure in the interest of such individuals.*® 
These same statutes also provide that no individual or 
association of individuals shall seek to obtain such 
promises from candidates in return for their support. 
These statutes, however, do not prohibit the candidate 
from declaring his position concerning some general 
issue. The statute of Illinois, for example, after making 
the prohibitions stated above, provides that “nothing 
herein contained shall be construed to prevent any can- 
didate from making orally or in writing, in private or 
in public, a statement as to his view, belief, opinion, or 
position with respect to any public question or issue.” 
Under this statute there is room for much difference of 
opinion as to when a candidate is soliciting support by 
specific promises, or when he is simply stating his opin- 
ion on public questions and issues. Certainly the candi- 
date is permitted to declare his support of the issues 
advocated in his party platform, and surely he is per- 
mitted to state his views on matters of general public 
interest. It is equally certain that these laws intend that 
a candidate shall not make promises in favor of narrow 
private interests. The burden of decision in border line 
cases is thrown on the courts. 


38 Contested Election of Harry White, 4 Pa. Dist. 363, 1895. 

39 Illinois, Laws of 1917, p. 455, sec. 1; Kentucky, Carroll’s Ky. Stats., 
1922, sec. 1565b3; Wisconsin, Stats., 1917, c. 12, sec. 12; California, Stats. 
and Amdts., 1905, p. 643. 
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Several state legislatures have enacted statutes mak- 
ing it illegal for anyone to pay the naturalization fees 
of another in order to influence his vote.*° 

Until comparatively recent years payment for the 
conveyance of voters to the polls was considered an 
entirely legitimate campaign expense. But the feeling 
has gradually developed that this is really an indirect 
method of bribing. If conveyance is provided, undoubt- 
edly many persons vote who otherwise would not, and 
certainly they feel under an obligation to vote for the 
candidate or party who has supplied the conveyance. 
In addition, payment to the furnishers of the convey- 
ances has often times been only a thinly concealed pay- 
ment for their votes. Thirteen states have taken the 
view that payment for conveyance of voters to the polls 
is bribery and accordingly have prohibited it by stat- 
ute.*4 While there is no case on record in which such a 
statute has been construed as a prohibition of the pay- 
ment of railroad fare for voters temporarily away from 
their voting places for the purpose of bringing them 
home to vote, yet it seems evident that such payment 
comes under the head of payment for conveyance of 
voters to the poll, and would therefore be illegal in 
these thirteen states. While in the other thirty-five states 
payment of the voter’s railroad fare appears to be legal, 
there can be little doubt that this payment in many 
cases is closely akin to bribery. With the enactment of 
absent-voting laws, abuses of this nature have been 
materially lessened. 


40 Indiana, Acts, 1911, c. 283; Massachusetts, Acts 1913, c. 835, sec. 357; 
New Jersey, Comp. Stats., p. 3691; Nebraska, Comp. Stats., 1922, sec. 2319; 
Pennsylvania, Stats., sec. 482. 

41 Table 1, Column 5. 
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Similar to the last type of prohibition are the stat- 
utes limiting the number of challengers and watchers 
that parties may have at the polls. In Illinois, for ex- 
ample, each party may have only two watchers or chal- 
lengers at each polling place,*? while in Pennsylvania 
each party is permitted to appoint three watchers at 
the final election, and each candidate two at the pri- 
maries.** Possibly the chief reason for the limitation 
on the number of watchers is the desire to cut down 
on the number of active party workers at the polls, but, 
in addition, the legislatures have also felt that paying a 
man to be a watcher is only another way of buying his 
vote. At the Pennsylvania primary of 1926 the futility 
of attempting to limit the number of paid election work- 
ers was demonstrated. Two factions, the Vare-Beidle- 
man and the Pepper-Fisher, were fighting for control 
of the Republican party in the state. Each candidate was 
legally entitled to two watchers at each polling place. 
It was possible for each faction, therefore, to have twice 
as many watchers at each polling place as the number 
of candidates it was supporting. A representative of 
the Pepper-Fisher faction testified before the Reed 
Committee that his group had more than 17,000 paid 
watchers in Pittsburgh alone on the day of the pri- 
mary.** A representative of the Vare group estimated 
that he had about 6,000 in Pittsburgh.*® Other esti- 
mates placed the total number of paid watchers of the 


# Act of May 13, 1905. 

43 Sec. 9531, Pa. Stat. Law, 1920. 

44 Hearings before the Reed Committee pursuant to Sen. Res. 195, 69th. 
Cong., ist Sess. p. 327. 

45 Thid., p. 313. 
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two factions in Pittsburgh at 50,000.46 The use of 
watchers was just as prevalent in Philadelphia.** 

With a limitation on the number of paid watchers 
futile, there is only one way of preventing the hiring 
of a vast number of voters on election day. England 
refuses the right to vote to paid election workers. This 
is probably the only effective remedy for this abuse, but 
such a remedy would possibly be unconstitutional in 
the United States, even if it could be enacted into law. 

Much complaint is heard from candidates that as 
soon as they announce their intention to run for office 
they are overwhelmed with requests for contributions 
for religious, charitable and miscellaneous purposes. 
Many of these requests are only thinly veiled requests 
for bribe money. Governor O’Neal of Alabama made a 
very interesting statement concerning this abuse at the 
conference of governors in 1913. He said: 

When I was a candidate for governor, I was confronted with 
the proposition that almost every church in the State needed 
a coat of paint, and invitations came for donations, with a re- 
minder that my failure to comply with their modest request 
might secure the opposition of that community. Also it sud- 
denly occurred that every county newspaper in the state ad- 
vised me that they intended to issue a special edition in which 
they would discuss the various candidates, with the polite inti- 
mation that if I failed to contribute fifty dollars, I would be 
persona non grata with the editor. . . . I found that I had 
a great many warm friends who were doing more for me than 


any other person in the State, who needed either twenty-five 
or fifty dollars, as a donation or a loan.48 


Sixteen states have recognized the evils existing 


under such a system and have prohibited all solicitations 


46 Ibid., p. 141. 
47 Tbid., p. 305, 485. 
48 Proceedings, Conference of Governors, 1913, p. 193. 
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of contributions from candidates for religious or chari- 
table purposes. The prohibition extends to the candi- 
date’s making such contributions, except that he is 
usually permitted to continue making contributions to 
organizations and charities to which he had contributed 
prior to his candidacy.*® 

This summary of the state laws against the direct 
purchase of votes and political influence shows that the 
states have made earnest efforts to prevent this abuse 
and that the courts have upheld most legislative action 
having this end in view. The courts, however, have had 
some exceedingly difficult decisions to make concerning 
what constitutes bribery. 

A long series of cases has arisen over the question of 
the legality of candidates promising, if elected, to serve 
for less salary than the law attaches to the office. An 
instance of this appeared in Massachusetts as early as 
1810. At that time each town was required to pay the 
expenses of its own representatives in the general as- 
sembly. Gloucester was entitled to six members, but 
for economical considerations it had been in the habit 
of sending only two. In 1810 it was thought best to 
send a full delegation, and to induce the town to do this, 
certain citizens gave a bond guaranteeing that the ex- 
pense to the town of the full delegation should not 
exceed that of the pay of two representatives. Although 
the members elected had no agency in procuring this 
agreement, yet the general assembly declared the elec- 
tion void.°° In New England during the early part of 
the nineteenth century it was the custom that the posi- | 

Table 1, Column 6. 


5% Cushing, Story and Josiyn, Reports of Controverted Election Cases, 
p. 97. ; 
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tion of town collector should be put up at auction. The 
person offering to take the position for the lowest com- 
pensation secured it. On one occasion the bidding was 
so keen that an aspirant for the position agreed to give 
one and a half mugs of toddy for the privilege of col- 
lecting.® This was carrying the bidding for office too 
far, and the court said: 


The direct tendency of such a practice is to introduce unsuit- 


able persons into public employment . . . to induce the 
electors to give their suffrage to him who will work cheapest, 
instead of him who is best qualified. . . . Not only put- 


ting the office at auction is improper, but an election, under 
such circumstances, when properly drawn in question, must 
be held to be illegal.52 


More recent manifestations of the same abuse have 
been candidates agreeing to refund part of the salary 
of the office to the public treasury. In numerous deci- 
sions this has been held to be an unlawful practice. 
Carothers v. Russell®* is probably the leading case 
dealing with this question. In this case it was said: 


It is true an offer to pay money into the public treasury is not 
in one sense an offer to pay money to an elector, the money 
in the treasury being public, and not individual, property. But 
nearly all electors are tax payers, and an offer to pay money 
into the public treasury, with the intent by such offer to influ- 
ence the electors to elect the person making such offer, has all 
the effects of the offer of a bribe. . . . If the offer like 
the one in question, when acted’ upon by a voter, becomes to 
him a bribe, it is, when not acted upon, the offer of a bribe; 
and under our statute the offering of a bribe by a candidate 
disqualifies him for the office. 


'1 Tucker v. Aiken, 7 N. H. 113, 1834. 
52 Thid:, p, 115; 
553 Iowa 346, 1880. 
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In a similar case it was held that 


It is but little less reprehensible that, for the purpose of induc- 
ing election, he should promise to refund to the community 
as a whole a portion of the salary he should receive from the 
county than to offer to contribute to the taxpayers individually 
their pro tanto proportion of the amount of salary forgiven.54 


It was left for California to produce a candidate for 
one of the judgeships of the superior court of Shasta 
County, who promised if he was elected he would not 
qualify for the office and would thus save the entire 
salary of the office to the tax payers. He secured the 
majority of the votes, and his opponent brought action 
against him. The court held that this was not only 
securing votes by the offer of a valuable consideration, 
but was also the destruction of an office created by law, 
and on each ground was clearly an illegal action.” 

Another series of cases which on first sight seem 
exactly analogous to the above cases have been gener- 
ally decided in a contrary manner. Is it permissible for 
a town in its attempt to become county seat to offer 
free buildings and other facilities to the county if the 
election is favorable to that town? In many cases the 
courts have held that this is not an illegal inducement 
to the voters unless there is a specific statute prohibiting 
such action. Judge Brewer of the Kansas Supreme 
Court, afterwards a member of the United States 
Supreme Court, has well laid down the differences that 
jurists see in these two lines of cases. Judge Brewer 
said: 


54 Prentiss v. Dittmer, 93 Ohio St. 314, 1916; also State v. Purdy, 36 Wis. 
213, 1874; Dawson v. Bell, 169 Ind. 61, 1907; Oregon v. Church, 5 Ore. 375, 
1875; Diehl v. Totten, 32 N. D. 131, 1915; Kundert uv. City of Madison, 
39 S. D. 43, 1917. 

55 Bush v. Head, 154 Cal. 277, 1908. 
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When a candidate gives an elector personally money or prop- 
erty, there is a direct attempt to influence his vote by pecuniary 
considerations. The expectation is that such vote will be con- 
trolled, not by the elector’s judgment of the fitness of the 
candidate for the office, but by the pecuniary benefit he has 
received. . . . That which is wrong when done directly 
is equally wrong when done indirectly. Salaries are paid by 
taxation, and when a candidate offers to take less than the 
stated salary, he offers to reduce pro tanto the amount of taxes 
which each individual must pay. If the candidate went to each 
elector and offered to pay one dollar of his taxes, that clearly 
would be direct bribery; and when he offers to take such a 
salary as will reduce the tax on each taxpayer one dollar, he is 
indirectly making the same offer of pecuniary gain to the voter. 

A further question may arise when the offer of the 
candidate carries with it no pecuniary gain to the voter. As 
for instance, should a candidate for a county office offer to 
give, if elected, a portion of his salary for the erection of a 
public fountain; or, if a candidate for a state office should 
offer, if elected, to endow a chair in some college. Here it may 
be said that the voter is in no way influenced by considerations 
of personal gain. . . . This presents a case going still 
beyond those which have been decided, and yet very probably 
the same decision should control and for this reason; wrong 
considerations are thrown into the scale to influence the vote 
of the elector. . . . Do these considerations apply to the 
case at bar? We think not, and for these reasons; there is no 
question of moral character and personal fitness involved; the 
question is really and solely one of convenience and material 
advantages. . . . If of two towns, candidates for the 
county seat, the one has good roads, bridges, etc. . . . and 
the other has not, every voter in casting his ballot considers, 
and has a right to consider and be influenced by, such material 
and superior advantages; and if neither is so fortunate in this 
respect, and the citizens of either proffer to furnish such con- 
veniences, such proffer presents a consideration which may 
fairly be weighed by the voter. . . . As it is no offense 
against morals or public policy for the citizens of a place to 
proffer material inducements for the location of a railroad, 
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neither is it for them to offer inducements for the location of 
a county seat.56 


There is seldom, if ever, an election held in which 
the candidates do not appeal to some material interest to 
gain votes. It may be that a candidate for Congress 
will point out that he has been especially skillful in 
securing new post offices for his district, or has secured 
large appropriations for the local rivers and harbors. 
Many congressmen have probably based their appeal 
for the soldier vote on the grounds of their support of 
the bonus. How far are such appeals based on the 
pecuniary aid received by the voters legitimate? When 
are they in effect simply a cunning form of bribery? 

This question arose in regard to the giving of em- 
ployment to persons in the United States navy yard at 
Boston for the purpose of inducing them to vote for a 
certain candidate for reélection. It was held that the 
votes of persons so employed, and accepting the employ- 
ment with knowledge of what was expected of them, 
should not be counted.°* The Michigan Supreme Court 
was called on to decide a somewhat similar case. During 
the campaign for the issue of bonds to build a new 
county building in Wayne County, the following notice 
was widely published: ‘Attention, voters! Don’t for- 
get to vote ‘yes’ for a new county building. It will dis- 
tribute one million dollars among the working men of 
Detroit, and give employment to a great many men.” 
The bond issue was carried. The election was contested, 


56 State v. Elting, 29 Kans. 397, 1883; also Exchange Nat’l. Bank of 
Fitzgerald v. Henderson, 139 Ga. 260, 1912; Douglas v. Com. Baker Co., 
23 Fla. 419, 1887; Dishon v. Smith, 10 Iowa 212, 1859. For cases upholding 
state laws forbidding towns to offer such inducements, see Grove v. Haskell 
24 Okl. 707, 1909; Tecumseh v. Shawnee, 33 Okl. 494, 1912, 

57 Abbott v. Frost, 2 Bart. 594. 
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and the court was called on to decide if the electorate 
had not been influenced by the offer of a bribe. The 
court said: 

Electors have not yet arisen to that high state of morals that 
they will consider the public good and necessity alone. In all 
elections, electors are appealed to, both on the hustings and 
in the press, to vote for measures which will conduce to their 
own private interests. The laborer desiring work had the 
same right to vote for this proposition because he thought, or 
was told, that he would’ obtain work, as the property owners 
near any proposed site would have to vote for it because they 
believed the improvement would enhance the value of their 
property. . . . If the principle insisted upon is correct, there 
is probably not a single county building . . . which could 
not have been enjoined on the ground of corruption of voters.5§ 


And the court might have gone further and said that 
under this principle there has possibly never been an 
election which could not have been set aside. If the 
chief issue in the election is the tariff, free silver, lower 
income taxes, or what not, in each case appeal is made 
to the material interest of at least certain sections of 
the electorate. 

While the Boston Navy Yard and Michigan cases 
were similar in the respect that in both cases employ- 
ment was the inducement made to gain the votes of 
workers, yet the points of dissimilarity were sufficient 
to justify the opposite opinions of the two courts. In 
the Navy Yard case employment was actually given to 
particular workers to influence their votes, making this 
a clear case of bribery. In the Michigan case there was 
merely the statement that a group of workers would be 
benefited if the bond issue was voted. No offer of em- 
ployment was made to any individual worker, and the 

58 Supervisors v. Wayne Circuit Judges, 106 Mich. 166, 1895. 
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court was correct in holding that the advertisement in 
this case could not be deemed an offer of a bribe. 

Legal authorities find little difficulty in drafting a 
definition of bribery. A common definition is ‘The 
offering or giving of a valuable consideration to a 
voter, either in payment for his voting as is desired, or 
for his forbearance from voting at all.”>® To this it is 
added that the offer must be made with reference to 
the election and with the intention of influencing the 
voter’s choice. The trouble, however, only begins with 
the formulation of the definition. It has been seen that 
the courts have enforced the laws against bribery very 
rigorously when evidence was presented that any sort 
of material consideration had been offered to the indi- 
vidual voter for the purpose of influencing his vote. 
This consideration might be money, payment of taxes, 
or promise of appointment—all have been held equally 
illegal. Bribery in these cases has been clear cut. The 
shades and degrees in bribery begin to appear when the 
material consideration offered does not apply to one 
individual as such, but to the great mass of voters. The 
distinction drawn in the cases Carothers v. Russell®® 
and Supervisors v. Wayne County Judges* is a very 
interesting one. In the first case it was held illegal for 
a candidate to promise if elected to remit part of his 
salary to the public treasury. In the second case an 
appeal for votes for a new county building that stated 
that the voters would be benefited by the increased em- 
ployment was held legal. This distinction can probably 
be made: in the first case, since nearly every individual 

59 Amer. and Eng. Enc. of Law, 10, 783. 


©0 See p. 28. 
(1 See pp. 31-32, 
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pays some tax, the offer of the candidate was an indirect 
offer of material consideration to almost every voter ; 
in the second case, all the voters were not directly con- 
cerned, for all the voters were not workmen, and even 
all workmen could not feel so sure of a better job on 
the new building for this to be as direct an offer of 
material consideration as in the case of Carothers v. 
Russell. It is more difficult to see any line of distinction 
between the offer of the candidate to remit part of his 
salary and that of the contender for the county seat to 
furnish buildings and bridges. In Judge Brewer’s deci- 
sion the distinction was based on the difference between 
persons and things. In the case of the county seat there 
was no moral character or personal fitness involved. 
Claims of rival towns are material, and if these material 
considerations enter into the appeal for votes, it is not 
bribery. 

It will be noticed that at no time have the courts been 
called on to decide concerning the legality of the philan- 
thropic work of the machines. There is no doubt that 
this is carried on to influence votes, but it is practically 
impossible to bring an indictment against the boss for 
sending a load of coal to one of his constituents, or for 
giving a clam-chowder party to his district, a year be- 
fore the election. All of this is surely material consider- 
ation to influence votes, but it is impossible to believe 
that any anti-bribery laws will ever prevent it. 

It is not easy to answer the question: What is brib- 
ery? The legal distinction between what is and what is 
not bribery appears to be based on intention and on 
whether or not the offer or gift has been made to the 
individual voter—that is, in a particular case the court 
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must decide whether something of value was offered or 
given with the intention of influencing the vote of the 
individual elector by means of this offer or gift? Both 
the elements of intention and of offer or gift to the 
individual voter must be present. While the courts are 
undoubtedly correct in holding that both these elements 
must be present to furnish proof of bribery, yet it is 
apparent that it is difficult to prove these in many cases 
where votes are actually influenced by means of some 
valuable consideration. 

The impression therefore exists that despite all the 
earnest attempts of the state authorities to stamp out 
bribery at elections it still continues on a large scale. 
Newspapers and magazines of the past two decades 
have carried numerous accounts of elections won by 
bribery. How many of these accounts are reliable, it is 
impossible to say. The whole matter of bribery is so 
intangible, so well hidden from view, that regardless 
of the stringency of the statutes against it, or of the 
efforts of honest public officials to prevent it, some pur- 
chase and sale of votes will probably always take place. 

The more recent tendency is to attempt the preven- 
tion of bribery by limiting the amount of money that 
may be spent in a campaign, and by requiring candi- 
dates and party committees to file statements with some 
public official showing who were the contributors to 
the campaign fund, and showing for what and to 
whom these funds were paid out. This class of legisla- 
tion will be considered in a later chapter. 


CHAPTER IL 
INTIMIDATION 


CAREFUL survey of the literature dealing with 
A acceen abuses leads to the opinion that the use 
of open violence to prevent a voter from casting his 
ballot as he wishes, or to prevent him from voting at 
all, is gradually becoming less prevalent. While it is 
true that occasionally gangs of bullies still interfere 
with voters, watchers, or challengers, these instances 
are becoming more and more rare. The political ma- 
chines of today realize that this is too crude a method 
to use in carrying elections, for the employment of open 
force more than any other machine tactics is likely to 
cause a revolt of the electorate. 

There is plenty of evidence, however, to show that 
many of the elections during our history have been 
greatly influenced by physical coercion. In numerous 
investigations connected with contested elections of 
members of the United States Congress this is forci- 
bly brought out. In 1860 a committee of the House of 
Representatives investigating the election contest of 
Harrison v. Davis from Maryland received a memorial 
from a group of Baltimore citizens which said in part: 
Under the direction of judges of elections appointed for the 
purpose and lending themselves to its consummation, the polls 
in the different wards were held in localities near which mus- 
kets and rifles had previously been deposited in large quan- 
tities with the knowledge of the police, to supply the means of 
intimidation and murder. At a large majority of the polls the 
arms so provided were publicly and aggressively produced, 
and at some of them unscrupulously used. . . . In the cen- 
tral ward of the city, within fifty yards of the mayor’s office, 
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and in full view of the office of the marshal of police and the 
central police station, the polls were violently seized upon 
almost immediately after they were opened by a band of armed 
and desperate men. The peaceful citizens who had assembled 
there were driven away under a volley from rifles and pistols, 
and the forcible possessions thus acquired was maintained until 
the ballot-box was removed in the evening.1 


During the Reconstruction Period Congress made a 
large number of investigations concerning the intimida- 
tion of negroes at elections in the Southern States. 
Clear evidence was presented that such intimidation 
was taking place on a very large scale. In these investi- 
gations those accused of intimidating the negroes re- 
torted with the counter-charge that they themselves 
were being intimidated by federal troops at the polling 
places.” 

There is much well authenticated evidence in Myers’ 
History of Tammany Hail, showing that in many of 
the earlier elections in New York City open violence 
was used by the opposing parties or factions. In describ- 
ing a riot at the election of 1834, he says: “A row 
began in the ‘bloody old Sixth’ by the breaking of some 
ballot-boxes. Both parties armed with stones and bludg- 
eons, and turned the scene into one of violence.’’? Con- 
cerning the election of 1852 Myers says: “Fraud and 
violence occurred at nearly every voting place. In some 


House of Representatives, Misc. Doc. no. 4, 36th. Cong., Ist. Sess., 
p. 92, 1860. For charges similar in nature, see Contested Election of Barrett v. 
Blair, Missouri. House Misc. Doc. no. 8, 36th. Cong., Ist Sess. 1860; 
Contested Election of Cessra v. Myers, Pennsylvania, House Misc. Doc. no. 2, 
42nd. Cong., Ist. Sess. 1871. 

2 Senate Report on Louisiana Elections, 44th. Cong., 2nd. Sess. 1877; 
Senate Report on Mississippi Elections, Ibid.; Contested Elections from 
South Carolina, House Misc. Doc. no. 7, 45th. Cong., Ist. Sess. 1877; 
Contested Election, McKenzie v. Braxton, House Misc. Doc. no. 15, 42nd. 
Cong., 1st. Sess. 1871; Contested Election, Giddings v. Clark, House Misc. 
Doc. no 155, 42nd. Cong., 2nd Sess. 1872. 

3 Gustavus Myers, History of Tammany Hall, p. 92. 
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instances one faction took possession of the polls and 
prevented the others from voting; in others both fac- 
tions had control by turns, and fighting was desperate.”* 

While accounts of violence at elections comparable 
to the above during the past decade or two are rare, yet 
they are sometimes found. The Philadelphia primary 
of September 19, 1917 offers excellent proof that 
machines will still resort to force to secure the election 
of their candidates. At this primary several of the anti- 
machine candidates were assaulted and a policeman was 
killed by gangsters brought in from other cities.?> Mayor 
Smith was indicted for complicity in this election mur- 
der, and evidence was given that Congressman W. S. 
Vare and State Senator E. H. Vare furnished the 
money paid the gangsters.* No conviction, however, of 
Mayor Smith or of the Vares was secured. More re- 
cently, evidence was obtained by the Reed Committee 
that in Philadelphia on primary day, 1926, there was 
fighting and shooting at the places where the vote was 
being taken and that election workers opposed to the 
Vare organization were thrown out of the polling 
places.’ Evidence was given before the same Commit- 
tee that thugs and gunmen were active in Chicago on 
the day of the Senatorial primary of 1926.8 

All acts of violence to affect elections have been 
illegal throughout the history of the United States, for 
even before the enactments of statutes against them, 
such acts were considered crimes at common law. The 


*Ibid., p. 158. See p. 73 and 180 for accounts of violence at other elec- 
tions. Cf. J. I. Davenport, The Election and Naturalization Frauds in New 
York City, 1860-70. 

5’ New York Times, Sept. 20, 1917. 

6 Ibid., Oct. 3, 1917. 

7 Hearings Before the Reed Committee, op. cit., p. 885. 

8 Tbid., pp. 1621-3. 
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reason for this is discussed in a decision of the Massa- 
chusetts Supreme Judicial Court in 1820. The defendant 
in the case had tried to stop a town meeting election by 
seizing the ballot-box. The court said: 


Do the facts charged amount to an offense at the common 
law? On this question we entertain no doubts. Here was a 
violent and rude disturbance of the citizens lawfully assem- 
bled in town meeting, and in the actual exercise of their munic- 
ipal rights and duties. The tendency of the defendant’s con- 
duct was to a breach of the peace, and to the prevention of 
elections, necessary to the orderly government of the town. 

It is true that the common law knows nothing perfectly 
agreeing with our municipal assemblies. But other meetings are 
well known and often held in England, and disturbance of 
which is punishable at common law as a misdemeanor. In this 
commonwealth, town meetings are recognized in our consti- 
tution and laws; and the elections made and the business trans- 
acted by the citizens at those meetings, lie at the foundation 
of our whole civil polity.9 


The people of the various states, however, have not 
been content merely with the common law prohibitions 
against the use of force at elections. As has been shown 
in the preceding chapter a number of the state consti- 
tutions have directed that the legislative bodies of those 
states should support “the privilege of free suffrage by 
laws regulating elections, and prohibiting under ade- 
quate penalties, all undue influence thereon from power, 
bribery, tumult, or other improper conduct.’’?® The 
constitutions of other states simply provided that the 
legislature should pass laws “‘to secure the purity of 
elections and guard against abuses of the elective fran- 

© Commonwealth v. Hoxey, 16 Mass. 385, 1820; also J. P. Bishop Criminal 


Law, vol. 1, par. 922. 
10 See chapter 1, page 10. 
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chise.”?1 In addition, early constitutions of Georgia,’? 
Kentucky,!® and Nebraska,'* provided that before any 
one should assume an office he must take oath that he 
has made no threat to gain support for his election. 
Constitutions of Indianat® and Oregon!® provided that 
any person making threats in order to secure votes 
should be disqualified to hold office in case of his 
election. 

In carrying out these constitutional provisions, each 
of the forty-eight states now has on its statute books 
general provisions prohibiting the intimidation of vot- 
ers.17 While these provisions are similar in idea, they 
differ in the degree in which they define what consti- 
tutes an act of intimidation. In great detail, the Arkan- 
sas statute provides that no vote shall be influenced by 
threat or warning of personal injury or violence, or of 
ejectment from rented premises, foreclosure of mort-_ 
gage, action at law, discharge from employment, or 
expulsion from church, lodge, or secret order.1* Idaho 
has an added provision that an attempt to influence 
votes by a threat to collect a debt or by withdrawal of 
trade shall be considered intimidation.’® In Michigan 
the use of undue influence by a priest or pastor in re- 
gard to his parishioners is penalized.?° In more general 
terms, the legislature of Nevada has declared it a cor- 
rupt practice to threaten directly or indirectly any tem- 
poral or spiritual injury for the purpose of influencing 
political action.?4 


11 Tbid., page 12. 17 See Table 2, Column 1. 
12 Cons., 1789, art. : sec, 15. 18 Thid. 
18 Cons., 1792, art. 1 19 Tbid. 
44 Cons., 1875, art. 14, sec. 1. 20 Tbid. 
ws Cons., 1816, art. 11, sec. 5. *1 Thid. 


16 Cons., 1857, art. 2, sec. 7. 
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Those states which have adopted the more complete 
form of the Australian ballot system have provisions 
that only recognized officials shall remain within the 
place of voting, and that no electioneering shall take 
place within certain specified distances from the polls.22 
These provisions are of vast benefit to the voter. He 
cannot be so easily coerced by party workers who are 
fifty or a hundred feet from the polls, and in the secrecy 
of the voting booth he may cast his ballot free from 
any outside influence. 

The best general statement of what the courts con- 

sider an unlawful use of force or coercion to influence 
elections is found in the case of United States v. Soud- 
ers.** In a New Jersey election certain electors were 
prevented from voting by physical violence. The court 
said: 
His (the voter’s) will must be uncontrolled, and his physical 
opportunity for doing the act must not be interfered with. 
Any control over the one, or interference with the other, en- 
croaches upon his freedom of action, and produces the mis- 
chief which the words of the statute were designed to guard 
against and cure. And what is it to prevent a voter from 
exercising this right? It is to put such a restraint upon his 
volition, or his body, that he cannot perform the act; pro- 
ducing, by threats or otherwise, such apprehension of per- 
sonal loss or injury, as to induce him not to vote, or to vote 
contrary to his wishes, being a restraint upon his will; and 
intervening between him and the ballot-box so-as to render 
it physically impossible for him to cast his vote, being the 
restraint upon his body. 


The importance of the attitude of the police toward 
violence at elections is very apparent. If the political 


2K. C. Evans, History of the Australian Ballot System in the United 
States, p. 35. 
2327 Federal Cases no. 16, 358, 1871. 


42 CORRUPT-PRACTICES LEGISLATION 


gangsters can be sure that the police will remain pas- 
sive during election disturbances, naturally they will 
feel free to carry on their acts of coercion. If, in addi- 
tion, the police force is active in working for the suc- 
cess of a particular group of candidates, there is 
scarcely any limit to the intimidation which may be 
effected through illegal arrests or bullying of the voters. 
This was recognized as far back as the colonial period, 
and several of the colonies placed a check on election- 
day arrests. In Virginia, for example, no arrests were 
permitted on election days except for felony and breach 
of the peace. In South Carolina an elector was exempt 
from the serving of writs or processes during his jour- 
ney to and from the polls, or during his stay there for 
the purpose of voting.** The Connecticut Constitution 
of 1818 provided that at all elections of officers of the 
state, or members of the general assembly, the electors 
would be privileged from arrest on any civil process 
during their attendance upon and going to and from 
the elections.?° It is provided in the Alabama Constitu- 
tion that “Electors shall in all cases except treason, 
felony or breach of the peace, be privileged from arrest, 
during their attendance at elections, or while going to 
or returning therefrom.’’** Most of the other state con- 
stitutions contain provisions similar to that of Ala- 
bama.?’ This provision of the Connecticut Constitution 
was upheld in the case of Swift v. Chamberlain,?8 and 
provisions similar to that of Alabama were declared 


74C. F. Bishop, History of Elections in the American Colonies, p. 190. 
25 Art. 6, sec. 4. 

76 Cons., 1875, art. 8, sec. 4. 

7 E. H. Paine, A Treatise on the Law’ of Elections, p. 538. 

°8 3 Conn. 537, 1821. 
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valid in the cases Thomas v. Henderson,2® and in the 
Matter of Election Officers.*° 

In cases arising where the use of any sort of coercion 
or force by the police has been shown, the courts have 
not hesitated to denounce such activities as being re- 
pugnant to a popular form of government. One of the 
best expressions of this denunciation was made by the 
New York Supreme Court for King’s County in the 
case of People v. Hochstim.?4 A voter had been arrested 
without warrant while he was approaching the polls to 
vote. The court said: 


I am of opinion that Bassett (the voter) could not have been 
legally arrested even with a warrant while voting or offering 
to vote. . . . The citizen in voting is performing an act of 
sovereignty. He is participating in the free expression of the 
sovereign will of the people. If the government may send 
officers to the polls with or without warrants to prevent citi- 
zens from voting by arresting them and taking them away. . . 
then the freedom of elections may be destroyed. . . . If 
voters could be arrested while voting or offering their votes, 
intimidation could be spread like an epidemic, and the timid, 
the friendless, and the weak easily prevented by fear from 
coming to the polls.32 


At the Louisville city election in 1905, the activity 
of the police in attempting to carry the election for the 
city administration then in power by all sorts of in- 
timidation and violence was notorious. The election 
was contested in the state supreme court, and the court 
held the election void. The court said: 


2125 La. 291, 1910. 

301 Brewster (Pa.) 182, 1868. 

3173 N. Y. Supp. 626, 1901. 

22 Cf, People v. Doe, 96 N. Y. S. 391, 1905; U. S. v. Small, 38 Fed. Rep. 
103, 1889. 
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The conduct of an election under the supervision of either 
military or police authority has never been sanctioned by our 
courts, nor approved by our people. . . . In our opinion, it 
is more objectionable to have the polling places dominated and 
controlled by a partisan police than it would be to have the 
militia mobilized in a city in which an election is being con- 
ducted.33 


Jealousy of the extension of military authority is a 
characteristic of the people of the United States, and 
in some of the states there are statutes prohibiting the 
employment of troops or their presence at any place 
of election.34 Probably because of this very keen oppo- 
sition to activity by the military forces few cases have 
arisen concerning this type of intimidation at elections. 
_An alleged case of such intimidation arose, however, 
as early as 1792. At a Congressional election of that 
year troops under the command of a brother of one 
of the candidates paraded around the election place, 
and some of the soldiers threatened to beat any person 
voting for the opposing candidate. An investigation 
was made by a committee of the House of Represent- 
atives who reported that this conduct was inconsistent 
with the freedom and fairness which ought to prevail 
at elections. The House, however, voted that there was 
not enough evidence to overthrow the election.?® Most 
of the other cases of alleged military intimidation 
occurred in the Southern States during the troubled 
Reconstruction Period, and evidence concerning this 
was brought out in the Congressional investigations 
to which reference has previously been made.*° 

% Scholl v. Bell, 125 Ky. 750, 1907. 

31G. W. McCrary, The American Law of Elections, p. 358. 


35 McCrary, Ibid., p. 358. 
36'See chapter 2, p. 37. 
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To free elections from any possibility or suspicion 
of control by the military forces, some of the states 
have declared it illegal for the state militia to be called 
out for exercise or drill on the day of election.?7 Such 
a law was upheld by the New York Supreme Court of 
Judicature in the case of Hyde v. Melvin.38 The court, 
in rendering its decision merely declared the law valid, 
but in his plea before the court one of the attorneys in 
the case gave the reasons, as he saw them, for this 
statute. He said: “The object of the provisions of the 
militia law was to prevent the electors from being 
overawed or influenced by military force or power; 
or the corruption, by means of military authority, of 
such soldiers as are electors.” 

McCrary’s Law of Elections, in summing up the 
legal principles applicable to the presence of armed 
forces at elections, says: 


Although the fact that an armed force was stationed at or 
near the polls will not of itself vitiate an election in the ab- 
sence of proof that it did in fact deter from voting a portion 
of the electors sufficiently large to change or render doubtful 
the result, yet, in such a case, it would not be necessary to 
show that the electors who declined to vote would have been 
in actual danger if they had attempted to do so. If it be made 
to appear that there was an armed force at the polls, and that 
a number of votes sufficiently numerous to affect the result, 
or render it doubtful, considered the presence of such force so 
menacing to them as to render it unsafe for them to vote, and. 
that they had reasonable cause so to think, and if for this 
reason they declined to go to the polls, the election ought to 
be set aside.39 


87 McCrary, p. 369. 
8811 Johns., N. Y. 521, 1814. 
29 McCrary, p. 355. 
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It has been shown that there seems to be sufficient 
evidence for the statement that the use of physical 
violence to affect the results of elections has become 
less prevalent. But there is apparently little decrease 
in the more subtle sort of intimidation, such as the 
use of economic, social, racial, or religious pressure. 
This sort of intimidation is, of course, more difficult 
to deal with than is open violence, for it may be kept 
under cover, and may take place long before the day 
of election. 

The general provisions of the state laws prohibiting 
intimidation of voters usually apply to the non-phys- 
ical as well as physical acts of coercion,*® and ‘the 
courts have shown that they will declare other than 
physical forms of intimidation illegal. This attitude of 
the courts is best brought out in DeWalt v. Bartley,*? 
in which case a statute providing for the secret ballot 
was declared valid. The court said: 


An election may be held in strict accordance with every legal 
requirement as to forms, yet if, in point of fact, the voter 
casts the ballot as the result of intimidation; if he is deterred 
from’ the exercise of his free will by means of any influence 
whatever, although there may be neither violence nor physical 
coercion,—it is not a free and equal election within the spirit 
of the constitution. 


The belief is widely held that the greatest part of 
this non-physical intimidation arises from the attempts 
of employers to control the votes of their employees, 
and there is much evidence to show that employers 
have attempted this control by threats of discharge or 
lower wages. In a Congressional investigation of the 


40 See chapter 2, p. 40. 
#1145 Pa. 529, 1892. Cf. U. S. v. Crosby, 25 Fed. Cas. no. 14, 893, 1871 
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election of 1876 in Massachusetts and Rhode Island 
much evidence of this nature was presented.*? The fol- 
lowing description of conditions in a factory town was 
given: 

The operative lives in a tenement belonging to the manufac- 
turer; his wages are small; his wife and children probably 
work in the mill; and if he is in any way fractious, or opposed 
to voting in the way these people (his employers) dictate, his 
wife, children, and himself are turned out of the mill, out of 
the tenements, and out of the means of earning a livelihood.43 


Testimony was presented that at certain polling-places 
company officials were in charge of the ballot-box. 
Workmen were provided with Republican tickets at the 
factory, hauled in wagons to the polling places, and 
voted under the direct supervision of these company 
officials.44 Evidence was given that at one of the wards 
of Providence the time-keeper employed by the Corliss 
Engine Company was at the polls with his book, and 
as every man working for his company cast his ballot, 
the time-keeper checked his name or wrote it down on 
the book.*® The majority of the investigating commit- 
tee reported to the Senate that 


Improper practices exist in the States visited, and the freedom 
of choice by the voters in those states has been interfered 
with, and persons practically threatened with dismissal from 
employment if they voted in opposition to the wishes of their 
employers.46 


42. Sen. Rep. no. 497, 46th. Cong., 2nd. Sess., passim, 1880. 

4 Tbid., p. 3. 

44 Tbid., p. 4. 

45 Tbid., p. 10. 

40 Ibid. For further accounts of intimidation by employers, see E. C. 
Evans, A History of the Australian Ballot System in the United States, pp. 
12-13, and H. J. Peterson, Corrupt Practices Legislation in Iowa, p. 61. 
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Among the many other types of election abuses that 
appear to have been present at the Republican primary 
of 1926 in Pennsylvania, attempted intimidation of 
public employees was also reported. Mayor Kline of 
Pittsburgh is alleged to have stated in a public address 
that ““No city employee who fails to support the Pepper- 
Fisher ticket of the Mellon organization at the primary 
election will keep his job five minutes.”*7 

It is very probable that the courts would hold that 
coercion of employees is unlawful under the general 
statutory provisions against intimidation, but twenty- 
seven states have enacted laws making this a specific 
offense.*® These laws differ merely in detail, and only 
a few will be described to present their general nature. 
Wisconsin provides that no employer shall attempt to 
influence his employees by threats of discharge, lack of 
employment, or lower wages.*9A provision common to 
several states is that employers must not attempt to 
influence employees by anything printed on pay envel- 
opes, or by posting placards setting forth that the elec- 
tion or defeat of any candidate or principle will cause 
more work or better pay. Colorado makes it illegal to 
promote employees to influence votes.°° 

Although the states have earnestly attempted to pre- 
vent elections being controlled by employers, the rise of 
large corporations has made such prevention much more 
difficult. In some parts of the country all of the voters 
in certain precincts are working for the same firm, and 
even, at times, the majority of the electors in a whole 
county or in several contiguous counties are directly or 


47 Report of Reed Committee, op. cit., p. 639. 49 Thid. 
45 See Table 2, Column 2, 60 Thid. 
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_ indirectly connected with the same concern. One of the 
most striking recent examples of the control of an elec- 
tion by large industrial corporations appeared in Colo- 
rado during the mining difficulties of 1914. In one of 
the counties the board of commissioners fixed the voting 
places within the holdings of the coal companies. Dur- 
ing the campaign these companies prohibited the en- 
trance of the Democratic candidates into their camps to 
speak to the employees of the company, and on election 
day permitted only their operatives to vote. Outsiders 
were not even allowed to enter the companies’ premises 
to be present at the election. The companies maintained 
that their policy was due to industrial necessity. Natu- 
rally, the Republican candidates secured the majority of 
votes. The Democrats then contested the election in the 
state courts. The state supreme court was outspoken in 
its condemnation of such procedure. It said: 


The plain purpose of the formation of the new precincts was 
that the coal companies might have opportunity to conduct 
and control the elections therein, just as such elections were 
conducted. The inevitable conclusion is that these closed pre- 
cincts were soi formed by the county commissioners with the 
connivance of the representatives of the coal companies, if not 
by their express command. . . . When these corporations 
elected to have their camps made election precincts, they of 
necessity abandoned whatever private or exclusive control to 
which they may have been entitled as such to the extent that 
such territory became so dedicated to the public use for elec- 
tion purposes, and entitled to the same due regard for the law- 
ful rights of all interested citizens as in all other election 
precincts. Thus the so-called industrial necessity was subordi- 
nated to the public use, and cannot serve as justification or 
excuse for the private conduct of public elections, nor for 
such inexcusable restrictions upon the rights of citizenship. 
The law will not distinguish between a free and open election 
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in any one of these so-called closed precincts and any other 
election precinct in the state. If the conduct of an election 
such as appears here shall meet the approval of the courts, 
then it must be justifiable in every election precinct and at 
every election. Such a situation is so repugnant to the spirit 
of free government as to appear inconceivable. Its certain 
result will be the destruction of popular government. There 
can be no free, open, and fair election as contemplated by the 
Constitution where private industrial corporations so throttle 
public opinion, deny the free exercise of choice by sovereign 
electors, dictate and control all election officers, prohibit public 
discussion of public questions, and imperially command what 
citizens may and what citizens may not, peacefully and for 
lawful purposes, enter upon election or public territory. 

It is sufficient to cause every liberty loving American citizen to 
shudder in contemplation of the possibility that the private 
“industrial necessity” of some industrial company or corpora- 
tion, employing large numbers of men may thus determine 
the policies or the fate of the republic. The election was de- 
clared void.51 


If voters are unable to get away from their work 
long enough to take part in elections, all laws safe- 
guarding the suffrage are futile so far as many such 
workers are concerned, for jobs are necessarily more 
important than voting to many of them. Realizing this, 
twenty-six states require that employees be granted time 
in which to vote.®? The laws differ in the amount of 
time required to be given. In some states election day 
is declared a holiday. In most states a leave of absence 
of from two to four hours is made obligatory. In some 
of the state laws of the latter type it is also provided 
that there shall be no deduction of pay because of this 
leave of absence.®? The Supreme Court of Illinois has 


51 Neeley v. Farr, 61 Colo. 485, 1916. 
52 See Table 2, Column 3. 
*8 For example, Illinois and New York, Table 2, Column 3. 
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recently made a decision concerning the constitution- 
ality of a provision of this kind. It held that the law in 
so far as it gives employees the right to be absent for 
two hours on election day for the purpose of voting is 
valid and binding, but, so far as it provided that the 
employer shall make no deduction from the employee’s 
wages because of the absence, and penalizes violations 
of such provision, it abridges the constitutional right 
to contract, and deprives employers of their money and 
property without due process of law.°* Merriam and 
Gosnell in their Non-Voting Causes and Methods of 
Control say: 

This decision coming as it did just before the mayoralty elec- 
tion, undoubtedly had some effect upon the importance of the 
factor of fear of loss of wages as a cause of non-voting. The 


precinct committeemen, the persons of political prominence, 
and the interviewers all gave this cause considerable weight.5® 


Of the 5,000 people interviewed in the course of their 
investigation nearly 400 gave fear of loss of business or 
wages as one reason for not voting.*® As was to be 
expected, most of these cases came from the poorer 
neighborhoods.®” These writers believe, however, that 
even if the law had been upheld, it would not have 
solved the problem. With so many elections each year, 
the financial burden on individual employers would 
have been too great. They suggest that elections should 
be held upon a uniform day, which could be declared a 
legal holiday, or on Sundays.*® 


54 People v. C. M. & St. P.R.R. Co., 306 Ill. 486, 1923. 

55 P. 87. (Quoted with the permission of the University of Chicago Press.) 
56 Thid., p. 88. 

™ Tbid., p. 90. 

"8 Thid., p. 95. 
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Most of the instances in which voting has been influ- 
enced through fear of social ostracism, or of expulsion 
from a church or club, have occurred among the negro 
voters. The negroes are especially proud of their mem- 
bership in any organization, and through such organi- 
zations powerful pressure may be brought to bear on 
the negro voters. At an Arkansas election both threats 
of physical injury and of social ostracism were made 
against any negroes not voting the Republican ticket. 
Evidence of enough coercion to bring the election before 
the courts was found. The court had to decide if the 
whole election results should be overruled. Its opinion 
was that 
There is a distinction between particular illegal votes which 
may be proven and exactly computed, and which certainly 
ought to be excluded whenever cast, and the effects of fraudu- 
lent combinations, coercion, and intimidation. It can never be 
precisely estimated how far the latter extend. . . . They 
cannot be arithmetically computed. . . . Yet it cannot be 
said that elections are “free and equal” where fraudulent com- 
binations for illegal voting override honest votes, or where 
fear deters from exercise of free will, although there may be 
no turbulence. . . . It seems clear that courts must abne- 
gate the power of preserving the freedom of elections, and 
abandon the polls to the violent and unscrupulous; or, must 
take the ground that wherever such practices or influences are 
shown to have prevailed, not slightly and in individual cases, 
but generally, and to the extent of rendering the result uncer- 
tain, the whole poll must be held for naught.59 


One of the white bosses of Paducah, Kentucky, 
organized a large part of the negro voters into the 
United Protective Association. Each member took an 
oath in blood that in political matters he would obey 


5° Patton v. Coates, 41 Ark. 111, 1883; also Jones v. Glidewell, 53 Ark. 
174, 1890. 
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the chief. The Kentucky Court of Appeals was called 
on to decide if an election was valid where these mem- 


bers had cast their votes as the chief directed. The court 
held that 


An election cannot be free and equal where approximately 30 
per cent of the electors are not at liberty to cast their votes 
according to their own volition and judgment because of coer- 
cion growing out of their membership in an unlawful organi- 
zation wherein they had taken an oath to submit to the politi- 
_ cal domination of another and cast their votes as he may direct 
rather than in accordance with their own judgment and con- 
viction. 


The election was declared void.®° 

Although, in general, the courts have held that influ- 
encing votes through organizations or by fear of social 
ostracism is unlawful intimidation, yet the North Caro- 
lina Supreme Court held that the expulsion of a negro 
from a church because he voted the Democratic ticket 
was not illegal.®? 

This study of the judicial attitude toward acts of 
intimidation designed to influence elections shows that 
in most cases the courts have evinced a disposition to 
protect the freedom of elections as far as possible. If 
it can be clearly shown that any voter has through fear 
cast his ballot contrary to his wishes, it will be thrown 
out. But this is not usually the question: before the 
courts. Where intimidation is charged, it is impossible 
to prove exactly how many votes have been influenced. 
The question for the court to decide is: Has intimida- 
tion been so prevalent that the whole vote should be 


6 Burns v. Lackey, 171 Ky. 21, 1916, 
6 State v. Rogers, 128 N. C. 576, 1901. 


54 CORRUPT-PRACTICES LEGISLATION 


invalidated? The rule for deciding this has been given 
by several courts. The Kansas Supreme Court said: 


If the election board continues to honestly discharge its duty, 
and a fair opportunity is given to vote, a slight disturbance 
and casual fray such as frequently occur at elections will not 
vitiate an election, or justify voters in abandoning the polls. 
. The principal question is, whether the great body of 
electors had an opportunity to freely cast their ballots.6 


The North Carolina Supreme Court has held: 


Mere noise, confusion and empty threats cannot of themselves 
destroy the integrity of the election; to have that effect they 
must at least deter electors of reasonable firmness from voting, 
or drive them to vote through such fear and intimidation other- 
wise than as they intended and desired to do, and this ought 
clearly to appear.®38 


A more general rule is laid down by the Georgia 
Supreme Court: 


Such conduct will not, however, vitiate the election, nor will it 
have the effect of changing the result, unless it be clearly 
shown who were the voters thus deterred from voting, and 
that if they had voted they would have voted on the losing side 
and that their votes would have changed the result of the 
election.64 


The leading general principle established by judicial 
decisions in this class of cases appears to be that for a 
court to set aside an election on the ground that a free 
election was prevented by intimidation, the presence of 
such intimidation must be clearly proved, and it must 
be shown beyond a doubt that this coercion so per- 


® Tarbox v. Sughrue, 36 Kans. 225, 1887. Cf. Pradat v. Ramsey, 47 Miss. 
24, 1872. 

63 Roberts v. Calvert, 98 N. C. 580, 1887. 

* Cole v. McLendon, 109 Ga. 183, 1899. 
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meated the election that the determination of the will 
of the majority was impossible. McCrary states that 


The true rule is this: The violence or intimidation should be 
shown to have been sufficient to change the result or that by 
reason of it the true result cannot be ascertained with cer- 
tainty from the returns. . . . The question in each case 
must be, has the great body of electors had the opportunity to 
express their choice through the medium of the ballot, and 
according to law, and this question must be decided in the 
light of all the facts and circumstances shown in the evi- 
dence.®5 


The final general principle to be deduced from the vari- 
ous decisions is that this intimidation need not be con- 
fined to acts of physical violence. Evidence that a suffi- 
cient number of votes has been influenced through co- 
ercion of the voter’s will by any sort of pressure brought 
to bear on him will invalidate the election as readily as 
will evidence of physical violence. 


6 G. W. McCrary, The American Law of Elections, p. 354. 


CHAPTER III 
FRAUD 


T Is not within the scope of a study of corrupt-prac- 
1s legislation to describe or even to name all the 
various sorts of fraudulent practices which at one time 
or another have been used to influence election results. 
Only those fraudulent practices concerning which there 
have been statutory enactments or judicial decisions 
will be considered. With this limitation in mind, fraudu- 
lent practices at elections may be divided into two 
classes—those committed by the voter, and those com- 
mitted by election officials. Under the first head come 
registration and voting by unqualified voters, voting 
more than once, voting under a fictitious name, imper- 
sonating another voter, feigning disability in order to 
get assistance in marking the ballot, and making dis- 
tinguishing marks on the ballot. Fraudulent practices 
committed by election officials include permitting un- 
qualified persons to register or vote, preventing quali- 
fied persons from registering or voting, deceiving 
voters, making a false count of the ballots, and making 
fraudulent returns of the results of the election. 

Although it is impossible to determine to what de- 
gree fraud is present in any election, it is probably safe 
to say that in many cases, especially in city elections, 
the results are determined by fraudulent practices. In 
the city, the election officials never know more than a 
very small percentage of the voters in their districts, 
and, therefore, it is more difficult for them to prevent 
fraudulent votes from being cast. The voters do not 
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know one another, and this gives the officials greater 
opportunity to manipulate the returns. In the country 
districts where all the voters live on more intimate terms 
with one another, fraud is much more difficult to 
perpetrate. 

Many instances of fraud in New York City elections 
may be taken from Myers’ History of Tammany Hall. 
Concerning the election of 1827, he says: “Cart-loads of 
voters, many of whom had been in the country less than 
three years, were used as repeaters. An instance was 
known of one cart-load of six men voting at six differ- 
ent places.”! He relates that in 183i “The National 
Republicans . . . foisted upon the voters a Jackson 
electoral ticket containing forty-three names, instead 
of the legal number forty-two, thereby invalidating 
each of the ballots voted. This trick, it was calculated, 
lost to Jackson more than a thousand voters.”” At the 
mayoralty election of 1843 “Convicts in batches of 
twenty and thirty were taken from Blackwell’s Island 
to New York, where they were lodged, and the next 
day given Democratic ballots.”* At the primary elec- 
tion of 1852, ‘many ballot boxes, it was alleged, were 
half filled with votes before the election was opened. 
Wards containing less than 1,000 legal Democratic 
voters yielded 2,000 votes.’’* In 1868, 


Tweed personally suggested to the twenty-four leaders the 
stuffing of the ballot box. . . . By fraudulent naturalization, 
repeating, the buying and trading of votes, and intimidation, 
Seymour secured a total of 108,316 votes against 47,762 for 
Grant. The whole vote of the city was swelled to 156,288, of 


pererkd le P1305 
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which, it was conclusively demonstrated, at least 25,000 were 
fraudulent. 


Before the introduction of the Australian ballot sys- 
tem there were many charges of ballot box stuffing. The 
lack of a uniform, official ballot gave a great oppor- 
tunity for an elector to deposit more than one ballot. It 
was particularly easy to do this by the use of the tissue 
paper ballot, where one or more smaller ballots could 
be folded inside a large one without an outsider being 
able to see that there was more than one ballot being 
cast. In a contested election from South Carolina it was 
shown to the forty-seventh Congress that there were 
36,248 persons who had voted and 42,537 ballots had 
been found in the ballot boxes.® There is.evidence, how- 
ever, to show that the introduction of better balloting 
systems has not put an end to fraudulent voting. Mr. 
E. R. Finch makes the statement that 
A careful investigation in widely different parts of the city 
(New York). following the election of 1908 showed that, even 
with all the fraudulent votes that had been eliminated, yet 


in many districts this vote ran from one-eighth to one-quarter 
of the total registered vote.7 


Registration under public authority some thirty or 
sixty days before election is quite generally made a 
prerequisite for voting. This regulation, if honestly 
carried out, tends to prevent voting by unqualified 
voters, repeating, and other fraudulent practices. But 
it is probably in connection with registration that the 
most fraudulent schemes have been contrived. For the 


5 Tbid., p. 218. For Myers’ account of fraud at other New York elections, 
see pp. 114, 118, 137, 147, 177, 203, 206, 220, and 275. 

°E. C. Evans, A History of the Australian Ballot System in the United 
States, p. 13. 

7“Fight for a Clean Ballot,” Independent, 68, 1020. 
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floating voters to be qualified to cast their ballots, their 
names must be on the registration books, and to accom- 
plish this the machines have resorted to all sorts of 
dishonest steps. An agreement is often made with 
boarding house keepers and others to swear, if inquiry 
is made, that certain persons on the registration list 
live in their houses. These names are often those of 
fictitious persons, or of voters who have moved away, 
or even of dead people. Mr. Finch tells that in the New 
York City election of 1908, the name of a man whose 
mother said he had died in 1904 was registered.® Sey- 
mour and Frary state that 

For months the Boss is busy creating as many lodgings as 
possible to substantiate the floaters’ claims for registration. 
Janitors in apartment houses, lodging house keepers, even 


barbers, saloon keepers, and livery men are persuaded to tell 
inquirers that X, Y, and Z board at their establishments.® 


In its plan for a model registration system,’° the 
Committee on Election Administration of the National 
Municipal League has made certain important sugges- 
tions for improving the registration machinery for the 
purpose of preventing fraudulent voting. The Com- 
mittee suggests first that the signature of each person 
registering should be taken and his signature at the 
time of voting be checked against the previous signa- 
ture. In the second place, the Committee thinks the 
present registration systems do not properly provide 
for the purging of dead wood from the registration lists. 
The Committee suggests that this purging can be most 


8 Thid. 

®Chas. Seymour, and D. P. Frary, How the World Votes, p. 260. Gr 
Myers, pp. 192-96. , 

10 Supplement to the National Municipal Review, vol. 16, Jan. 1927. 
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effectively carried out by the use of death reports, can- 
cellation of registration for failure to vote, and in large 
cities, by a house to house canvass of registered voters, 
or by a check of the census of the adult citizens against 
the registers. It has also been suggested by another 
group that the publication of the registration lists be 
made compulsory, and that a reward of one hundred 
dollars be offered for proof of fraudulent registration.** 

The suggestion of checking signature against signa- 
ture to establish identification implies the presence of a 
thorough going literacy test for voters. While such a 
test is desirable, its establishment in some of the states 
is improbable. Even if the suggestions for purging the 
registration lists were adopted, proper purging would 
in the end depend upon the intelligence and honesty of 
the officials in charge. 

The earliest form of voting in the American colonies 
was by the oral or viva voce method, but soon after the 
establishment of the United States Government ballots 
were in general use at elections. Virginia and Missouri, 
however, did not abandon the viva voce method until 
the Civil War period, and Kentucky maintained it some 
years longer. Since there was no possibility of secrecy 
under this method of voting, it lent itself readily to the 
use of bribery and intimidation at elections. The buyer 
of the vote could see that his purchase was being deliv- 
ered, and those making use of physical, economic, or 
social intimidation had a perfect check on their victims. 

Nor did the introduction of the printed ballot do much 
to stop the employment of bribery and intimidation. 


14 Qutline of an Improved Method for Conducting Elections, prepared 
by the Committee on Electoral Reform of the National Municipal League. 
The National Municipal Review, 10 (1921), 603. 
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These ballots were printed by the candidates or party 
committees. They were usually printed on easily dis- 
tinguishable paper, and party workers could see how 
every one was voting. The ballots were distributed by 
the party workers, and no provision was made for 
secrecy in marking the ballots. Such a voting system 
lent itself about as readily to the use of bribery and 
intimidation as the viva voce method, and it made 
fraudulent voting easier. Some of the ballots were 
printed on tissue paper, and it was a comparatively 
simple matter to fold several together so that they 
looked like one. Much stuffing of the ballot box took 
place. 

Relief was sought from these abuses by the introduc- 
tion of the Australian ballot, so-called because it had 
been first used in Australia. Under this system the bal- 
lots are prepared by the designated public official, their 
genuineness being certified to by endorsements on the 
reverse side of the ballots. These ballots are distributed 
with extreme precaution to the local election officials just 
before the opening of the polls. On presenting himself 
to cast his ballot, the voter is first checked as to his 
registration. He is then given an official ballot by the 
judge of elections. The voter must then immediately 
take the ballot to a booth curtained off from view, 
where he marks it and folds it so that no one can see 
how he has voted. The ballot must then be deposited in 
the ballot box, and the voter leave the polling place. 
Only legally designated officials are permitted to remain 
within certain specified distances of the voting place. 

It is readily seen that this system of voting is a vast 
improvement over earlier systems. The secret ballot 
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makes it more difficult for elections to be won by the 
use of bribery and intimidation. Unless there is col- 
lusion on the part of election officials, it is impossible 
to tell how a person has cast his ballot, and even though 
a voter has accepted a bribe, or he appears to be intimi- 
dated, he may vote as he wishes in the secrecy of the 
voting booth. 

The first trial of this system in the United States 
was at a municipal election in Louisville, Kentucky, in 
1888. It soon spread throughout the country until today 
it is in use in all the states except a few in the South, 
and in these states that part of the new system which 
provides that the ballots shall be furnished by public 
officials has been generally accepted. Furthermore, some 
of these states have established the full system in a few 
of their counties. The reason for the hesitancy of the 
Southern States to adopt the full-fledged Australian 
Ballot has probably been due to the fear of the Demo- 
cratic organizations that the number of Republican 
ballots might increase under the new system, and thus 
White Supremacy would be endangered.!? 

Certain ways have been devised to defeat the pur- 
poses of the Australian ballot. The “Tasmanian dodge” 
or “endless chain’’ is the most clever of these. By some 
method an official ballot is removed from the polling- 
place and is marked outside. This marked ballot is 
given to an elector who votes that ticket and brings 
back the one given him by the ballot clerk. This process 
is repeated over and over again. It can be prevented 
by requiring an official endorsement or numbering on 
each ballot.*8 ; 


2 For a full discussion of the Australian Ballot, see E. C. Evans, History 
of the Australian Ballot in the United States. 
18 Evans, op. cit., p. 72. 
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The purposes of the Australian ballot are most often 
defeated, however, by provisions permitting certain 
election officials or party representatives to give assist- 
ance to voters who declare themselves unable to mark 
their own ballots. Secrecy is destroyed, and the old 


opportunity for corruption is opened up again. Mr. 
C. R. Woodruff says: 


The existence of this evil had not been thoroughly under- 
stood by the public at large until the investigation of the 
(Philadelphia) election of 1909 was made by the Committee 
of Seventy. At this election, the evidence collected by the 
committee showed that in Philadelphia not less than 38,000 
ballots had been marked by some other person than the voter. 

. Votes deposited by persons who allow others to mark 
their ballots . . . are in most cases purchased votes; in other 
cases they are votes of persons who are too indifferent to give 
the slightest attention to the form of the ballot or how to mark 
it. In other cases, and this is quite a large number, they are 
the votes of office holders or other persons subject to intimi- 
dation by a corrupt political machine, who are afraid to refuse 
to allow a representative of the machine into the voting com- 
partment to see that they vote in its interests.14 


Mr. Kennan, in his interesting account of the activities 
of the Addick’s Machine in Delaware, ascribes a large 
part of its success to the use of the assisted voter. In 
Delaware the Governor appoints at each voting place a 
voter’s assistant from each of the two large parties. 
Throughout the state these voter’s assistants became 
part of the Addick’s Machine. After marking the bal- 
lots in favor of the Addick’s candidates, they would 
give the voter some sort of token which he would later 


exchange for money.?” 


14C, R. Woodruff, “Election Reforms,’ in the National Municipal Re- 
view, 5, 614. ; 

15 Kennan, George, “Voting Conditions in Delaware,” in the Outlook, Feb. 
22, 1903. Cf. Evans, op. cit., p. 72. 
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With the introduction of absent voting have come 
complaints that the dominant party is able to manipulate 
the ballots of the absentee voters as it sees fit. This 
charge has been particularly made in North Carolina 
both in newspapers and in official publications of the 
Republican party. Since forty-five states now make 
some provision for absent voting, fraud and corrup- 
tion in connection with such ballots may well play an 
important part in determining election results. There 
are two main types of absent voting laws, the Kansas 
and North Dakota. Under the Kansas system the absent 
voter must secure a ballot on election day from the elec- 
tion officials of the place where he then is. He then 
sends his ballot back to his legal voting place. This 
method prevents the issuance of ballots prior to election 
day but clearly limits the effectiveness of the absent 
voting law. Evidently the voter can not easily secure a 
ballot if he is away from his own state. Furthermore, 
his ballot would not reach his polling place on election 
day, and the official count would be delayed. Under the 
North Dakota method, the voter may secure the ballot 
prior to election day, or may have it mailed to him. If 
the ordinary ballot is used, this expedites the employ- 
ment of the endless-chain or Tasmanian dodge method 
of defeating the purposes of the Australian ballot. This 
danger may be obviated, however, by having the absent 
voter’s ballot printed on colored paper, or by having it 
plainly marked “Official Absent Voting Ballot.” Such 
distinguishing marks may tend to destroy the secrecy 
of the ballot, but this is not so great an evil as allowing 
the ordinary official ballot to be exposed to fraudulent 
uses. The problem of preventing the manipulation of 
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the absent voters’ ballots by election officials is part of 
the larger problem of securing honest officials, and this 
is, of course, the greatest problem connected with secur- 
ing fair elections.'® 

The presence or absence of corruption and fraud at 
elections depends in a very large part on the character 
of the election officials. If these are a part of some 
political machine and are intent on acting in its interests, 
regardless of the laws, courts, or public opinion, fraudu- 
lent practices will be prevalent. If the officials are hon- 
est, in all probability an honest election will take place. 
Mr. J. A. Woodburn in Political Parties and Party 
Problems in the United States has well summed up the 
importance of the honesty of election officials. 
It is difficult for the state and honest citizens to safeguard 
the ballot against corrupt and perjured election officials who 
intend to commit fraud. We may claim to have a government 
of laws and not of men, but after all, everything depends upon 
the men who operate the laws. As well expect grapes from 


thorns or figs from thistles as an honest ballot and good gov- 
ernment from lawless and villainous election officers.17 


Evidence before the Reed Committee investigating 
the Pennsylvania primary of 1926 strongly indicated 
that fraudulent registration, fraudulent voting, and 
fraudulent returns of the votes had been prevalent in 
Philadelphia and Pittsburgh for years, primarily be- 
cause of the fact that the election officials were integral 
parts of the party machines. This fraud took place year 
after year notwithstanding the use of the Australian 
ballot.78 


16 For further discussion of absent voting, see pamphlet on Absentee Voting 
in the 48 States in the Election of 1926 by R. C. Michelet and R. C. Brooks, 
Political Problems and Electoral Problems, pp. 413-18. 

17 P, 349, printed by permission of the publishers, G. P. Putnam’s Sons. 

48 Report of Reed Committee, op. cit., pp. 96-120, 346-47. 
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Since it has become apparent that election frauds at 
present occur chiefly in counting the ballots and in 
making the returns of the election, there is a movement 
in many of the states for the introduction of voting 
machines. The use of these machines at elections has 
been authorized by law in nineteen states and also by 
act of Congress. They are not yet in actual operation, 
however, in all of the states where their use has been 
authorized. In general, the political bosses have opposed 
their introduction, and in some places have prevented 
their use although the voters or the legislature have 
ordered them to be installed. As long ago as 1904 the 
voters of Chicago went on record in favor of voting 
machines, but the bosses are still able to maintain the 
older method of voting by ballot. In 1921 the New 
York legislature made the use of voting machines com- 
pulsory in cities of the first class. Tammany objected 
very strongly, and several years of litigation ensued. 
The New York Court of Appeals finally indicated ac- 
tion lay with the Secretary of State who was empowered 
to introduce the machines if the New York City Board 
of Elections did not. The Secretary of State, a mem- 
ber of the Republican party, then began their installa- 
tion, and in the election of 1926 voting machines were 
in use in 616 election districts of New York City. 

The chief advantage connected with the use of the 
voting machine is the speed and accuracy with which 
votes may be taken and counted. The machine registers, 
counts, and adds each vote as it is cast, and there are 
devices that make it impossible to tamper with the re- 
sults shown. At the end of the election the machine is 
locked, and the record stands until the machine is pre- 
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pared for the next election. This makes it possible for 
the record to be referred to by the proper authorities 
if a recount of the vote is desired. The machine also 
makes it impossible for the voter to place distinguishing 
marks on his ballot, which has been shown is one scheme 
devised to defeat the purposes of the Australian ballot. 
Where the voting machine is used, the voter registers 
his will by pressing down the proper levers, and there 
is no way by which when the returns are taken 
one person’s vote can be distinguished from another 
person’s. 

It is undoubtedly true that corrupt political organi- 
zations can manipulate elections even though voting 
machines are in use. It is not unusual for the election 
official who represents the minority party to work in col- 
lusion with the representatives of the dominant group. 
Under such a situation methods can certainly be found 
to change the returns, but this is more difficult than 
under the older system of voting, and recent investi- 
gators of election conditions believe that these condi- 
tions would be much improved if voting machines were 
in use. In Pennsylvania, Governor Pinchot, after the 
election of 1926, appointed a committee to consider 
election abuses, and this committee strongly recom- 
mended the compulsory use of voting machines in the 
larger cities of the state. Professor J. G. Kerwin, after 
a survey of conditions in Chicago, recommended the 
use of voting machines as one of the means of improv- 


ing the situation in that city.’® 


19 “Electoral Administration in Chicago,” Amer. Polit. Sci. Rev., 21 (1927), 
830. For a further discussion of voting machines, see T. D. Zukerman, 
“The Case for Mechanical Balloting,” Nat. Municipal Rev., 14 (1925), 226, 
and “The Voting Machina Extends Its Territory,” Amer. Polit. Sci. Rev., 
21 (1927), 603; also a pamphlet on Voting Machines prepared by the Auto- 
matic Registering Machine Co., Jamestown, N. Y. 
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If voting machines are introduced, and if properly 
qualified and honest officials are put in charge of the 
elections, the abuses connected with counting the bal- 
lots and making the returns should be reduced to a 
minimum. In many cases today the election officials are 
petty members of corrupt organizations and are inter- 
ested only in the small stipend they receive for their 
services and in keeping their political organization in 
power. To secure proper persons for these positions is 
difficult. Even if those best qualified could secure ap- 
pointment they would usually not be willing to give 
their time. A committee of the National Municipal 
League has suggested that authority and responsibility 
for elections should be centered in a single commis- 
sioner chosen by the governing body of each county or 
each city with a population of fifty thousand or over. 
This commissioner should appoint all the various pre- 
cinct election officials who should also act as the regis- 
tration officials. These officials should be chosen by 
competitive examinations. They should then be in- 
structed by the commissioner in the duties of their 
positions.”° This method of choice is probably as good 
as can be devised. Its success, however, depends on the 
willingness of the better class of citizens to take the 
examinations and qualify for appointment. 

American courts have commonly held that many 
sorts of fraudulent practices at elections are crimes 
at common law, and, therefore, that such acts are il- 
legal even in the absence of specific statutes against 
them. In 1812 the Massachusetts Supreme Judicial 

20 The Outline of an Improved Method for Conducting Elections, prepared 


by the Committee on Electoral Reform of the National Municipal League, 
Nat. Munic. Rev., 10 (1921), 602. 
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Court sustained an indictment against a person charged 
with voting twice in a town meeting. The court said: 


There can be no doubt that the offense described in the indict- 
ment is a misdemeanor at common law. It is a general prin- 
ciple that where a statute gives a privilege, and one wilfully 
violates such privilege, the common law will punish such vio- 
lation. In town meetings every qualified voter has equal rights 
and is entitled to give one vote for every officer to be elected. 
The person who gives more infringes and violates the rights 
of other voters, and for this offense the common law gives the 
indictment.?1 


In the same way the Delaware Court of General Ses- 
sions for New Castle County held that the impersona- 
tion of voters was a crime at common law, and that 
even if there had been no law in the state penalizing 
such action, it would be an indictable offense.?? In mak- 
ing its decision that putting fraudulent votes into the 
ballot box was a crime, the Pennsylvania Supreme 
Court gave wide scope to the extent in which fraudu- 
lent practices at elections come under the common law. 
It said: 


We are of opinion that all such crimes as especially affect 
public society are indictable at common law. The test is not 
whether precedents can be found in the books, but whether 
they injuriously affect the public policy and economy. It needs 
no argument to show that the acts charged in these indictments 
are of that character. . . . An offense against the freedom 
and purity of elections is a crime against the nation. It strikes 
at the foundation of republican institutions. . . . The ingenu- 
ity of politicians is such that offenses against the purity of 
elections are constantly liable to occur which are not specifi- 
cally covered by statute. It would be a reproach to the law 
were it powerless to punish them.?% 


21 Commonwealth v. Silsbee, 9 Mass. 417, 1812. 
22 State v. Fitzsimmons, 3 Boyce (Del.) 219, 1912. 
22 Commonwealth v. McHale, 97 Pa. 397, 1881. 
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The Arkansas Supreme Court has likewise held that 
the destruction of ballots is a common law offense. It 
said: 

It should be held a misdemeanor at common law to destroy the 
ballot box and ballots so long as they furnish evidence by 
which the right to enjoy the prerogatives of an office may be 
determined. Their destruction might materially aid a defeated 
candidate to acquire and hold a public office in defiance of the 
expressed will of the voters by making impossible a correct 
ascertainment of the result of the election. But that which pre- 
vents a correct ascertainment of the result tends as much to 
disturb the public order and do a public wrong as that which 
prevents either by force or bribery a free expression of the 
popular will. We therefore hold that they comprise public 
wrongs indictable at common law.?4 


These excerpts from court decisions show the great 
elasticity of the common law in dealing with fraudu- 
lent practices at elections. In the hands of a determined 
court the common law may become a most effective 
instrument for combating all kinds of election frauds. 
It has been shown in an earlier chapter,?> however, that 
the framers of the various state constitutions were not 
satisfied with leaving certain election abuses crimes at 
common law, and that many provisions are found in 
the various constitutions that the legislatures shall pass 
laws for the protection of the purity of elections. 

Thirty-eight states have enacted comprehensive stat- 
utes dealing with fraudulent registration.2* These 
statutes prohibit a person registering when not quali- 
fied, registering for another person, registering under 
a fictitious name, or registering more than once. They 


24 Mason v. State, 55 Ark. 529, 1892. 28 Table 3, Column 1. 
25 Chapter 1, pp. 9-13. 
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also provide penalties for registration officials who 
knowingly permit any of the above kinds of registra- 
tion, or prevent qualified persons from registering. 

It has been necessary for the higher courts to decide 
but few cases where patent violation of the laws against 
fraudulent registration was present. These have been 
decided in lower courts where no opinion was expressed, 
for in this class of cases there is usually only a question 
of fact to be determined. In a few cases, however, some 
provisions of the laws have been made more clear. In 
Missouri a person under indictment for registering 
under an assumed name claimed that he had not violated 
the law since no oath had been administered to him at 
the time of his registration. The state supreme court 
held that a person who knowingly and fraudulently reg- 
isters as a legal voter under a name not his own is guilty 
of a felony, whether an oath is administered to him at 
the time or not.*7 In an indictment in Delaware for 
registration in more than one election district, it was 
claimed that no punishment could be inflicted unless a 
criminal intent was proved. But the court of general 
sessions decided that it was only necessary to prove 
that such an act had taken place, regardless of the 
intent.?® The prevailing view of the courts seems to be 
that minor irregularities in registration will not be 
penalized or the registration annulled. It has been said: 


Where the names of voters appear upon the official registra- 
tion lists, even though there may have been irregularities in 
the entering of the names thereon, they are nevertheless entitled 
to vote, if qualified voters and entitled to register; and a con- 
test which merely brings in question the regularity of putting 


27 State v. Cummings, 206 Mo. 613, 1907. 
28 State v. Caldwell, 15 Del. 555, 1895. 
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their names on the registration lists is not sufficient, unless 
it alleges facts showing that they could not in any event have 
been properly so entered.?9 


Whether particular acts are to be considered fraudu- 
lent or simply irregular is a question to be determined 
by the courts. 

For the better prevention of fraudulent registration 
some states have felt it necessary for registration to be 
completed an appreciable length of time before election 
day. If, for example, no registration is permitted within 
the last week before election, time will be given for 
investigations concerning any doubtful cases on the 
registration books, and such a provision will also tend 
to prevent the last minute registering of unqualified 
voters. Much litigation has arisen concerning the length 
of time before election that registration can be re- 
quired to be completed. The courts in deciding this 
question have adopted reasonableness as a criterion. In 
a leading case, it was said: 

This court is of opinion that in all cases, where the constitu- 
tion has conferred a political right or privilege, and where 
the constitution has not particularly designated the manner in 
which that right is to be exercised, it is clearly within the 
just and constitutional limits of the legislative power to adopt 
any reasonable and uniform regulations, in regard to the 
time and mode of exercising that right, which are designed to 
secure and facilitate such right in a prompt, orderly, and. 
convenient manner. Such a construction would afford no war- 
rant for such an exercise of legislative power, as under the 


pretense and color of regulating, should subvert or injuriously 
restrain the right itself.30 


29 Cole v. McLendon, 109 Ga. 183, 1899. 

30 Capen v, Foster, 12 Pick. (Mass.) 485, 1832; also People v. Hoffman, 
116 Ill. 587, 1886; State v. Corner, 22 Neb. 265, 1887; Dell v. Kennedy, 49 
Wis. 555, 1880; Dagget v. Hudson, 43 Ohio St. 548, 1885; State uv. Butts, 
31 Kans. 537, 1884. 
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Again the reasonableness of such legislation is a ques- 
tion of fact for the courts to determine. 

All of the states have laws against illegal voting.*4 

Illegal voting is usually defined as voting more than 
once, voting when not qualified, or impersonation of 
another voter. These acts also apply to election officials 
knowingly permitting illegal voting, or preventing 
qualified voters from casting their ballots. There are 
few cases on record in which the courts have been 
called on to make decisions in regard to the grosser 
forms of illegal voting. Practically all such cases are 
decided in the minor courts, and few appeals have been 
taken. In Oregon the statute forbidding one person to 
induce another to vote in a place where he is not a bona 
fide resident has been upheld.*? The Illinois Supreme 
Court in construing its statute against the impersona- 
tion of another voter decided that it applied equally to 
a person aiding and abetting the impersonation. The 
court said: 
It was proved plaintiff in error was present when the crime 
was committed; that he aided, advised, abetted, and assisted 
actively and personally in its commission—in fact, that he 
controlled and directed the perpetration of the crime. The 
offense is a felony. . . . Under our statute he is deemed a 
principal offender, and is to be tried and punished accord- 
ingly.33 


Through the introduction of the Australian ballot 
system most of the states have attempted to provide 
secrecy in voting. But the courts will not permit legis- 
lation so drastic that disabled or illiterate voters will 


31 Table 3, Column 2. 

32 State v. Reed, 52 Ore. 377, 1908. 

33 Lionetti v. People, 183 Ill. 253, 1899; also Brennan v. People, 113 IIl. 
App. 361, 1904; State v. Timothy, 147 Mo. 532, 1899. 
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be deprived of the suffrage. The Michigan Supreme 
Court has held that if the effect of the election law was 
to deprive the blind and cripples of the opportunity of 
voting, it would be void, as they were given this right 
by the Constitution.* The Kentucky Court of Appeals 
has decided that a provision for secrecy of the ballot 
was invalid in so far as it operated to deprive illiterate 
voters of the right to vote.*° To meet these objections 
of the courts many legislatures have provided that vot- 
ers unable to mark their own ballots may be given 
assistance by certain specified persons. It has been 
shown that these provisions have in some places been 
used in such a way as practically to destroy the secret 
ballot. In an attempt to stop the abuses connected with 
this assisted-voter clause, thirty-two states have passed 
laws making it illegal for voters to make false state- 
ments concerning their disability to mark their own bal- 
lots, and prohibiting those giving assistance from 
attempting to influence or deceive such voters, or to 
make known how they voted.*® 

What, then, is necessary to entitle the voter to as- 
sistance? Generally, provision is made for an oath or 
declaration by the voter that he is disabled, and, as a 
rule, such a provision is held to be mandatory. The 
Kentucky Court of Appeals in its decision holding the 
oath mandatory stated that proof of disability cannot 
be supplied by the appearance of the voter or by per- 
sonal knowledge of the election officials, and that bal- 
lots voted without such an oath should not be counted.37 


% Detroit v. Rush, 82 Mich. 532, 1890. 

35 Rogers v. Jacob, 88 Ky. 502, 1889; also Pearson v. Brunswick Co., 91 Va. 
322, 1895; Klein v. McDonald, 52 N. Y. S., 898, 1896. 

3° Table 3, Column 3. 

87 Major v. Barker, 99 Ky. 305, 1896. 
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In Illinois the provision for the oath is mandatory even 
though the voter is blind.3® In other jurisdictions it is 
held that the requirement for such oath is not manda- 
tory, and the mere failure of the officers to administer 
it, will not, in the absence of fraud or imposition, 
invalidate the ballots cast without it. The Alabama Su- 
preme Court has stated that it is the fact of disability, 
rather than the sworn declaration that merits the assis- 
tance for which the law provides.®® 

The Pennsylvania District Court (7th. Dist.) has 
supplied the most comprehensive definition of what 
constitutes disability. 


It includes physical, mental, and educational incapacity, but 
rot complete mental incapacity, such as insanity, as, one who 
is blind or cannot see so as to read the ballot; who is paralyzed 
or has lost his hands. . . . Again, one who cannot read, or 
cannot read understandingly, the English language, is dis- 
abled and entitled to the assistance of another voter, just as 
much as if he should be stone blind. . . . But one who volun- 
tarily disables himself . . . is not entitled to the benefits 
of the provision, as where one gets drunk. . . . We do not 
include in the definition the voter who, purposely, or who, 
through want of time, inattention, or other apparently good 
reason, has not informed himself of the manner of voting 
under the act. . . . If his alleged disability is a palpable 
mistake, fraud, or subterfuge, and is so found by the board, 
they, as in any other case affecting the right to vote, in the 
exercise of their judicial discretion, may deny his request.4% 


Flagrant violation of the law governing assistance 
to voters has been condemned by the courts on several 


38 Gill v. Shurtleff, 183 Ill. 440, 1900. Other decisions holding the oath 
mandatory are: Huston v. Anderson, 145 Cal. 320, 1904; Patrick v. Runyon, 
50 S. W. 538, 1899 (Ky.); Reynolds v. May, 99 Mich. 538, 1894. 

39 Patton’ v. Watkins, 131 Ala. 387, 1901. Cf. Hope v. Flentge, 140 Mo. 
390, 1897. 

40 [y re Election Instructions, 2 Pa. Dist. 1, 1892. 
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occasions. The California Supreme Court held that 
where illiterate and disabled electors were assisted with- 
out regard to the conditions regulating assistance in 
such cases, the votes were clearly illegal.41 Under an 
Alabama statute providing that the officer assisting a 
voter should mark the ballot as directed by the voter, 
without suggestion or interference, the-substitution of 
his own for the voter’s choice was held a flagrant vio- 
lation of an official trust and vitiated the ballot.*? In 
Kentucky a set of election officers tried to extend the 
assistance clause to taking the ballots to the voter at a 
point outside the polls. But the Court of Appeals de- 
cided that it was not contemplated that voters should 
be permitted to vote at any other place than the regular 
voting place, and that ballots taken outside the polling 
place to disabled voters were invalid.4? The Oklahoma 
statute provides that the poll clerk shall render assis- 
tance to the disabled. In construction of the statute, it 
was decided that where assistance had been rendered 
by the judges of election, the ballots were intentionally 
exposed and should be rejected.** But the more general 
rule is that mere irregularities do not invalidate the 
ballots in the absence of some showing of fraud. The 
Arkansas statute declared that such ballots must be 
prepared in the presence of two judges. In a case where 
only one judge was present, and there was no showing 
of fraud, the ballot was declared valid.4® Under the 
Kentucky statute assistance must be given by the clerk 


*! Patterson v. Hanley, 136 Cal. 265, 1902; also Banks v. Sergent, 104 Ky. 
843, 1898; Napier v. Cornett, 68 S. W. (Ky.) 1076, 1902. 

# Patton v. Watkins, 131 Ala. 387, 1901. 

43 Cole v. Nunnelly, 140 Ky. 138, 1910. 

44 Board v. Dill, 26 Okla. 104, 1910. 

45 Freeman v. Lazarus, 61 Ark. 247, 1895. 
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alone, but it has been held that an occasional or acci- 
dental rendering such assistance by a judge or sheriff 
of election will not render him liable to prosecution or 
invalidate the ballot.*® 

Voters at times place distinguishing marks on their 
ballots for the purpose of evading the provisions of the 
election laws requiring secrecy in voting. These marks 
enable those who have bribed or otherwise influenced 
such voters to know that they have cast their ballots as 
directed. Before the introduction of the Australian bal- 
lot system the election laws of many of the states con- 
tained provisions actually requiring some sort of dis- 
tinguishing mark on the ballot. Several states required 
each ballot to be numbered, and the same number to be 
recorded on the list of voters opposite the voter’s 
name.** This made it possible to identify the ballot cast 
by any elector. In other states the election law permitted 
the voter to write his name on the back of the ballot, 
and in Rhode Island from 1822 to 1844 the voter’s 
signature on the ballot was required.** That there has 
been a decided change in public policy concerning the 
placing of distinguishing marks on ballots is shown by 
the fact that twenty-six states have enacted statutes 
providing that ballots containing such marks are void, 
and that any person found guilty of making these 
marks shall be deemed guilty of a misdemeanor.*® 

The Indiana Supreme Court has explained the reason 
for such statutes : 


46 Commonwealth v. Kaufman, 126 Ky. 624, 1907. 

47. C. Evans, A History of the Australian Ballot in tha United States, 
p. 10. 

48 Thid. 

49 Table 3, Column 4. 
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It was to guard against the possibility of the vote-seller indi- 
cating to the buyer in advance how, his ballot would be dis- 
tinguished from the other ballots in the box, so that the buyer 
or his agent, who may be one of the election officers, could tell, 
when the bribed voter’s ballot was reached in the count, that 
such bribed voter had carried out his contract. It was believed 
that if it could be rendered impossible for the buyer or his 
agent to identify the ballot voted by the purchased voter from 
a mere indication beforehand how it should be marked, the 
desired end would be reached, because it was believed that as 
a general thing a vote-buyer would not risk his money on a 
vote-seller without some assurance other than the mere word 
of the bribed voter.5° 


In cases arising out of these provisions the courts 
have often found it difficult to determine whether cer- 
tain peculiar markings have been placed on the ballots 
to serve as distinguishing marks or not. The general 
rule established by the courts is that ballots will not be 
treated as void merely because of irregular or unau- 
thorized markings which appear to have been made 
innocently as the result of awkwardness, mistake, or 
ignorance, if the lawful intent of the voter can be 
ascertained. This principle has been stated by the Iowa 
Supreme Court in the following language: 


It is not practicable to adopt a rule in regard to identifying 
marks which would be applicable to all cases. It will not do to 
say that all ballots which bear marks not authorized by law 
should be rejected. All voters are not alike skilful in marking. 
Some are not accustomed to using a pen or pencil, and may 
place some slight marks on the ballot inadvertently, or a cross 
first made may be clumsily retraced. It is evident that in such 
cases, and in others where the unauthorized mark is not of a 
character to be used readily for the purpose of identification, 


50 Sego v. Stoddard, 136 Ind. 297, 1893. Cf. Betchel v. Albin, 134 Ind. 
193, 1892. 
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the ballot should be counted; but where the unauthorized 
marks are made deliberately, and may be used as a means 
of identifying the ballot, it should be rejected.51 


The Illinois Supreme Court has said: 


Whether a given mark on a ballot is or is not a distinguishing 
mark . . . is largely, if not wholly, a question of fact. 

In order to warrant the rejection of a ballot because 
of a distinguishing mark, the court should be able to say 
that such mark was placed there by the voter for the purpose 
of distinguishing his ballot from others.52 


A few of the state courts uphold a principle at vari- 
ance with this general rule. They hold that the pro- 
visions for marking the ballot as laid down in the 
election laws are mandatory and must be strictly fol- 
lowed. The Michigan Supreme Court has held 


That any mark upon a ballot, other than one appropriate and 
necessary under the law to designate the intention of the voter, 
must be regarded as a distinguishing mark. Any other rule 
would result in endless confusion, and would make the local 
inspectors judges of the voter’s intention, and lead to bitter 
controversies. . . . While, in some instances, a rigid adher- 
ence to the prescribed method may result in throwing out 
honest ballots, we have not been able to find any safe middle 
ground to occupy. Either the question of the voter’s intent 
must be held a question of fact in all cases, to be determined 
by the inspectors on an examination, or it must be held that 
such marks, and such only, as can under the law, be properly 
placed upon the ballot, and as are necessary to be there placed 
to register the voters’ intent, are permissible.53 

51 Voorhees v. Arnold, 108 Iowa 77, 1899; also Ward v. Fletcher, 36 S.D. 
98; Rexroth v. Schein, 206 Ill. 80, 1903; Grubb vw, Turner, 259 III. 436, 
1913; Matter of Fallon, 197 N. Y. 336, 1910. 

8 Winn v. Blackman, 229 Ill. 198, 1907. 

58 Attorney General v. Glaser, 102 Mich. 396, 1894; also in re Vote Marks, 


17 R. I. 812, 1890; Curran v. Clayton, 86 Me. 42, 1893; Mauck v. Brown, 
59 Neb. 382, 1899. 
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The ruling of the Michigan Supreme Court that the 
provisions for marking the ballots as laid down in the 
election laws must be strictly carried out offers the 
greater promise for prevention of the use of distin- 
guishing marks. The more general ruling that every 
ballot with any sort of unusual marking presents a 
question of fact to be decided upon by the courts may 
lead to a tremendous amount of controversy and dis- 
satisfaction. Under this ruling the election officials must 
first decide whether the ballot has been marked properly. 
In some cases this may mean acceptance or rejection 
according to the political bias of the majority of these 
officials. If the election has been close, there will un- 
doubtedly be an appeal to the courts. At times there 
seems little reason for the decision of the courts con- 
cerning which ballots are to be counted and which 
declared void.°* .It is true that the acceptance of the 
ruling of the Michigan court may invalidate some hon- 
est ballots. It is quite possible, however, that if this 
ruling were generally accepted, voters would be more 
careful in the preparation of their ballots. There are 
probably relatively few who are not able to make the 
proper markings on the ballot, and the invalidation of 
the ballots of these few would cause no great harm— 
certainly less harm than that caused by a ruling making 
it easier for ballots with distinguishing marks to be 
counted. 

As has been pointed out,°®> most of the states have 
now recognized primaries as an integral part of the 
election system, and have extended to the primaries 

' See R. C. Brooks, Political Problems and Electoral Problems, p. 394, for 


an illustration of marks held valid and of those held invalid. 
56 Chapter 1, p. 17. 
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their laws against abuses at the general elections. It 
was also shown that this extension, particularly in re- 
gard to bribery, had been upheld by the courts. The 
courts have equally held the various laws against fraud- 
ulent practices applicable to primary elections. The Vir- 
ginia Supreme Court of Appeals in deciding this said: 


The primary when adopted by a political party becomes an 
inseparable part of the election machinery, and if a candidate 
to be voted for at the general election is to be selected at a 
primary, it is impossible to secure the regularity and purity of 
the general election without in the first place guarding against 
irregularity and fraud at the primary election. The primary 
election constitutes an essential part, and fulfills an essential 
function in the plan to promote honesty in the conduct of elec- 
tions. . . . If there be fraud in the primary election, which 
is the very root from which the whole system of regulation 
springs, it is vain to regulate the conduct of the general elec- 
tions, for the fraud by which the nominee at the primary elec- 
tion is chosen enters into and is an ineradicable constituent in 
the result. However fair the general election may be, if at 
that election men have no choice but to vote for candidates 
who have been nominated by fraudulent practices at prima- 
ries—the effect of the election must be the consummation of a 
fraud, and the defeat of the will of the people.5® 


The courts, then, have held that state regulations for 
the prevention of fraud at primaries are as valid as 
those for the prevention of fraud at the general elec- 
tions.°? But the further problem of who shall be eligible 
to vote in the primaries of the various parties presents 
itself. A discussion of the merits of the ‘‘open” and 


56 Commonwealth v. Willcox, 111 Va. 849, 1911. Cf. McCook v. State, 91 
Ga. 740, 1893; G. W. McCrary, The American Law of Elections, p. 166. 

57 The United States Supreme Court in the case of Newberry v. U. S., 256 
U. S. 232, held that so far as the federal government is concerned a primary 
is not an election, and that, therefore, Congress has no power to regulate 
primaries.i For discussion of this decision see Chapter 7. 
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“closed” primaries does not fall within the scope of 
this study. It is simply the purpose here to show that 
many of the states in establishing their primaries have 
enacted legislation making it unlawful for a person to 
participate in the primary of another party than his 
own. Tests to determine the voter’s proper party affili- 
ation are laid down. The party whose ticket he sup- 
ported at the last election, or the one which he states he 
will support in the next election is decreed to be the 
one to which he belongs.*® Fear that the voters of one 
party will use fraudulent means to control the nomina- 
tions of its rival party is the reason for provisions of 
this sort. 

In several cases the validity of these provisions has 
been upheld by the courts. The California Supreme 
Court has upheld a statute requiring that at the time of 
registration for primaries or before the registration 
period is over voters must state their party affiliations. 
The court said: 


It is just as reasonable to require the elector to range himself 
with some particular party for the purpose of the primary 
election, as it is to require registration of all the electors 
who desire to vote at the general election. . . . It is con- 
tended that the test prescribed is unreasonable, because with 
the close of registration the elector loses his right to change 
his party allegiance in consequence of a change in his political 
convictions. . . . This inconvenience certainly does result 
from the provisions of the Act, but the legislature . . . prob- 
ably regarded such sudden conversions during the short in- 
terval between the close of registration and the date of the 
primary election as likely to be of such rare occurrence as 
not to justify the omission of a provision evidently designed to 
prevent unscrupulous and mercenary electors from holding 


8 Table 3, Column 5. 
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themselves free down to the day of election to vote with any 
party, upon any corrupt motive.59 


The Louisiana Supreme Court very strongly expressed 
the opinion that the legislature may forbid a person 
voting in any other primary than the one held by the 
political party with which he is affiliated. This court 
said: 

It is of the very essence of a primary that none should have 
the right to participate in it but those who are in sympathy 
with the ideas of the political party by which it is held. Other- 
wise, the party holding the primary would be at the mercy of 
its enemies, who could participate for the sole purpose of its 
destruction by capturing its machinery or foisting upon it 
obnoxious candidates or doctrines.6° 


All efforts to purify elections are valueless unless the 
election officials properly perform their duties. By negli- 
gence or by willful misconduct they may nullify the 
expressed will of the voters. Fraud by election officials 
in counting the ballots or in making returns of the 
elections is generally made a felony by law. Fraud at 
elections can only be punished after it is committed, but 
fraudulent registration may be prevented by injunc- 
tion proceedings. The Colorado Supreme Court has 
said: 

We do not see why a court of equity, in the exercise of its 
ordinary equitable jurisdiction, has not the same power to re- 
strain a public officer from registering or certifying fictitious 
persons, or making or changing original registration after the 


time fixed by the statute, as it would have to prevent a public 
officer from entering upon public records false or forged in- 


5° Schontag v. Cator, 15i Cal. 600, 1907. 

60 State v. Michel, 121 La. 374, 1908; also Morrow v. Wipf, 22 S. D. 146, 
1908; Ladd v. Holmes, 40 Ore. 167, 1901; Zent v. Nichols, 50 Wash. 508, 
1908; Rouse v. Thompson, 228 Ill. 522, 1907. 
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struments. . . . There can be no question that it is within 
the power of a court of equity to prevent or render harmless 
such illegal acts, and in doing so, it is in no sense super- 
vising or controlling the conduct of an election.®1 


The Kentucky Court of Appeals declared that a statute 
making it unlawful for election officers to attempt to 
vitiate ballots applied equally to inspectors or to anyone 
having access to the ballots. If the election law pro- 
vides that ballots must be indorsed by the judges of 
election, ballots which do not contain such indorsement 
will be held void. In an Arkansas election one judge 
endorsed the initials of another judge. The state su- 
preme court held this invalid, saying: 


If. each judge indorses the other’s initials and not his own, 
then there are no indorsements as the law provides. 

And the very purpose of the law to prevent spurious ballots, to 
prevent conspiracies and combinations among the judges them- 
selves, to make each a check upon the other, is frustrated.63 


In Oregon it has been held that the law forbidding the 
fraudulent count of the votes at elections applies equally 
to primary elections. The supreme court said: 


We cannot conceive that it was the intention of the legisla- 
tive body that, upon every future modification of the election 
laws, this section would have to be re-enacted, or a similar 
section passed. . . . To give to this section the narrow con- 
struction contended for would have made it a dead letter long 
since. . . . It was meant to meet a known and continuing 
potential condition, which would necessarily be present under 
any statute relating to elections without regard to the time of 

* Aichele v. People, 40 Colo. 482, 1907; also People v. District Court, 33 
Colo. 16, 1904. 

® Commonwealth v. Goulet, 137 Ky. 464, 1910. 

°8 Rhodes v. Driver, 69 Ark. 501, 1901; also Orr v. Bailey, 59 Neb. 128, 


1899; Slaymaker v. Phillips, $ Wyo. 453, 1895; Kelley v. Adams, 183 IIl.- 
193, 1899. 
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its passage or the purpose of the election. . . . It is imma- 
terial under what law relating to elections these conditions 
may be present.64 


The officials must take precautions in guarding the 
ballots after they have been cast equal to those taken 
while the ballots are being cast. In a leading case, it was 
said: “Security of the ballot after being cast is quite as 
important as freedom in casting it, if the result as finally 
announced shall represent the actual choice of the elec- 
tors.”®* The election officials are also liable for any 
alteration of the certificate of election while it is in 
their possession. The Delaware Court of General Ses- 
sions said: 

Under the election laws the inspector is the sole custodian 
of the election certificate . . . from the close of the election 
until the meeting of the Board of Canvass, and if the proof 
shows that the certificate was altered, and that by carelessness 
and negligence the inspector enabled and permitted some other 


person to make such alterations, the law presumes that he 
knowingly permitted it, and his assent thereto is implied.6& 


The election officials are empowered to refuse the 
right of voters to cast their ballots under conditions 
laid down by law. Under what circumstances can a 
properly qualified voter recover damages from an offi- 
cial for such refusal ? It is well established that a willful 
and malicious refusal to accept the vote of a duly quali- 
fied elector gives rise to a cause of action for dam- 
ages.°7 Whether malice and corruption are essential 
ingredients in the cause of action is a question upon 


61 State v. Robinson, 87 Ore. 514, 1912. 

€ Davenport v. Olerich, 104 Iowa 194, 1897; also Dennison v. Astle, 281 
Ill. 441, 1917; Pedigo v. Grimes, 113 Ind. 148, 1887. 

66 State v. Brand, 16 Del. 459, 1897. 

®t Perry v. Reynolds, 53 Conn. 527, 1885; Hill v. Carr, 186 Ill. App. 515, 
1914; Lane v. Mitchell, 153 Iowa 139, 1911. 
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which the decisions are not in harmony. By the weight 
of authority an election officer is not liable in damages 
unless the act of such officer is proved corrupt or mali- 
cious. The Maryland Court of Appeals has said: “In 
such a case, this court is of the opinion, the officer can- 
not be held legally responsible for anything more than 
an honest and faithful exercise of his judgment, and 
is not liable for mistakes honestly made.’’®® Sustaining 
the same view, the Kentucky Court of Appeals said: 


Whilst it is admitted to be essential to the just right of 
electors and also of candidates that the right of suffrage should 
be freely exercised by the qualified voter, it is equally essential 
that those who, called by their official duty to preside at elec- 
tions, and to decide on the qualifications of voters, should be 
sustained and encouraged in the faithful and conscientious dis- 
charge of their duty. No action ought then, in principle, to be 
maintainable against the judges of an election, whose func- 
tions are to some extent judicial, for refusing to receive a vote, 
without alleging and proving that in so acting they were in- 
fluenced by bad motives, and decided contrary to their own 
honest convictions of what was right and proper.®9 


Following the leadership of the Massachusetts courts, 
in a few jurisdictions, a right of action for damages is 
held to lie against officers, who, through a mistake of 
judgment, prevent qualified electors from exercising 
their right to vote. In its expression of this doctrine the 
Massachusetts Supreme Court has said: 


If a civil action does not lie against them, the party is deprived 
of his franchise without any relief, and has no way of estab- 


8 Bevard v. Hoffman, 18 Md. 479, 1862. 

© Morgan v. Dudley, 18 Ben Monroe (Ky.) 711, 1857. Further decisions 
sustaining the same principle are: Perry v. Reynolds, 53 Conn. 527, 1885; 
Jenkins v. Waldon, 11 Johns (N. Y.) 114, 1814; Gordon v. Farrar, 2 Douglas 
(Mich.) 411, 1847; Wheeler v. Patterson, 1 N. H. 88, 1817; Rail v. Potts, 
8 Humph. (Tenn.) 225, 1847; Pike v. Megouin, 44 Mo. 492, 1869; State v. 
Porter, 4 Del. 556, 1845; Pierce v. Getchel, 76 Me. 216, 1884. 
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lishing his right to any future suffrage. Thus a man may be 
prevented for his life from exercising a constitutional privilege 
by the incapacity or inattention of those who are appointed to 
regulate elections. The decision of the selectmen is necessarily 
final and conclusive as to the existing election. No means are 
known by which the rejected vote may be counted by any other 
tribunal, so as to have its influence upon the election... . 
Now, if a party duly qualified, is unjustly prevented from 
voting, and yet can maintain no action for so important an in- 
jury, unless he is able to prove an ill design in those who ob- 
struct him, he is entirely shut out from a judicial investigation 
of his right; and succeeding injuries may be founded on one 
originally committed by mistake. He may thus be perpetually 
excluded from the common privilege of citizens without any 
lawful means of asserting his rights and restoring himself to 
the ranks of an active citizen. Such a doctrine would be incon- 
sistent with the principles and provisions of our free consti- 
tution.7° 


But the courts accepting this view recognize a differ- 
ence in the damages that will be awarded in cases where 
the refusal has been simply because of mistake. The 
Ohio Supreme Court, while asserting the right to action 
for damages, held that in the absence of malice, where 
the suit is brought merely to assert the right to vote, 
the damages will be nominal and small. It is only in 
cases of intentional injury, arising from corrupt mo- 
tives, that severe damages will be inflicted.” 

Under what conditions will the courts disallow the 
election returns because of the presence of fraudulent 
practices? The prevailing rule is that if fraud and 
irregularities occur in the conduct of an election to 
such an extent that it is impossible to separate with 


Lincoln v. Hapgood, 11 Mass. 350, 1814. 

11 Jeffries v. Ankeny, 11 Ohio 372, 1842. Other cases upholding the same 
principle are: Long v. Long, 57 Iowa 497, 1881; Gillespie v. Palmer, 29 
Wis. 572, 1866. 
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reasonable certainty the legal from the illegal votes, 
the returns from the precincts wherein the frauds occur 
should be excluded.** At a Michigan election an inter- 
preter was appointed to assist the Dutch voters in a 
certain precinct. Proof was furnished that he exercised 
undue influence in marking these ballots. The state 
supreme court decided that the vote of the precinct 
should be refused, stating: 


While we are not prepared to say that the vote of a precinct 
should be thrown out for a failure on the part of the inspectors 
to attain absolute perfection in the conduct of an election, 
where, as in this case, the whole body of electors have been 
subjected to the possibility of a forbidden influence, and a 
large portion are shown to have been approached in forbidden 
ways, under circumstances strongly indicating a fraudulent 
design, the vote of the precinct should be thrown out.73 


But electors are not to be deprived of the result of their 
votes at an election by the mistake of an election officer 
when this mistake does not appear to have changed the 
election results.*4 

Judge McCrary, probably the leading authority on 
American election laws and practices, sums up the opin- 
ions of the courts in regard to when elections shall be 
declared void, as follows: 


There is a difference between fraud committed by officers, or 
with their knowledge and connivance, and a fraud committed 
by other persons, in this; the former is ordinarily fatal to the 
return, while the latter is not fatal, unless it appear that it 
rendered doubtful or changed the result. If an officer is de- 
tected in a willful and deliberate fraud upon the ballot box, 
the better opinion is that this will destroy the integrity of his 
@ Vigil v. Garcia, 36 Colo. 444, 1906. 


™3 Attorney General v. Stillson, 108 Mich. 419, 1896. 
™ People v. Bates, 11 Mich. 362, 1863. 
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official acts, even though the fraud discovered is not of itself 
sufficient to affect the result. The reason of the rule is that an 
officer who betrays his trust in one instance is shown to be 
capable of defrauding the electors, and his certificate is good 
for nothing.75 


It has been shown during the course of this chapter 
that most of the states have enacted comprehensive 
legislation dealing with various fraudulent practices at 
elections. These statutes usually provide both that the 
individuals committing the fraudulent acts shall be pun- 
ished and that ballots tainted with fraud shall not be 
counted. The courts in trying individuals for acts of 
fraud have not allowed the use of technicalities to pre- 
vent the laws from being enforced. In deciding on the 
validity of ballots, however, the opinions of the courts 
have not been so clear. As has been shown, the various 
courts have reached no unanimity of opinion concerning 
what invalidates a ballot, and it is probable that the 
more widely held opinion may permit certain ballots to 
be counted which have been cast with fraudulent intent. 
The courts are undoubtedly correct in their principle 
laid down that acts of fraud committed by a few indi- 
vidual voters will not invalidate an election. It must be 
proved that cases of fraud among voters were so numer- 
ous that because of them the election results may have 
been changed. But acts of fraud by election officials 
tend to throw suspicion on the entire results of the 
election. It is possible to compute the number of votes 
affected by the fraudulent practices of private individu- 
als, but it is not possible to determine how many have 
been affected by fraud on the part of election officials. 
Proof that such officials have committed fraudulent 


™ G, W. McCrary, American Law of Elections, sec. 539. 
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practices, therefore, is generally held to be sufficient 
grounds for declaring an election void. 

It is impossible to make a direct statement concerning 
the results achieved by laws against fraudulent prac- 
tices at elections. It has been shown that the grosser 
forms of fraud have been held illegal by the courts 
throughout our history, and yet fraudulent practices 
have been present. There is probably sufficient evidence, 
however, for the belief that these practices are not so 
prevalent as they were before registration of voters was 
required and before the introduction of the Australian 
ballot, and, especially in the larger cities, of the voting 
machine. The Australian ballot has probably done more 
to check fraud than has any other one thing, and it is 
believed that the adoption of this system of voting 
throughout the United States, with provisions in the 
system to meet such devices as the Tasmanian dodge 
and the assisted voter, will reduce fraudulent practices 
to a minimum. This statement is, of course, based on 
the assumption that honest and intelligent election offi- 
cials will be placed in charge of the elections. If this 
assumption is false, then no voting system and no penal 
provisions will prevent a certain number of elections 
from being carried by fraudulent means. 


CHAPTER TV 


THE REGULATION OF POLITICAL 
ADVERTISING ~ 


eo part of the appeals for political support 
today is made through various forms of adver- 
tising. The great increase in the number of voters has 
made it impossible for candidates to meet all voters per- - 
sonally, or to influence them from the platform. More 
and more candidates and parties are appealing for votes 
through newspapers, circulars, and posters.! Of course, 
it is questionable how much influence these appeals 
have. Will voters read the advertisements, and if they 
read them will their political opinions be affected ? 

It seems very clear that if newspaper columns are to 
be used to obtain publicity for the political views of 
candidates and parties and to seek support for these 
views, the material furnished newspapers by the candi- 
dates and parties should not be run as ordinary news 
stories. It should be made known to the readers of the 
paper that such articles have been furnished by one of 
the parties or candidates, and it should be made known 
whether the newspaper has received payment for their 
publication. Twenty states have decided that the read- 
ing public must be informed concerning what is paid 
political advertising and have passed laws that this ma- 
terial must be marked “paid advertisement.”? This 
designation will show the voter that he is not reading 
an unbiased discussion of a political platform or of a 


candidate’s record. 


1It is possible, however, that the radio may largely supersede the news- 
papers as the chief medium for political discussions. 
2 Table 4, column 1. 
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In line with the increasing belief that it should be 
possible to attach responsibility to some individual or 
individuals for the various acts of government is the 
feeling that some one should assume responsibility for 
the statements made in political advertising. To bring 
this about many of the states have gone beyond merely 
requiring that political advertisements shall be desig- 
nated as such. Twenty-four states have provided that all 
such advertisements must bear the names and addresses 
of the persons submitting them for publication.® 

The nature of the contents of political advertising 
has been regulated in various ways by different states. 
Four states have made it unlawful to circulate campaign 
literature reflecting on a candidate’s character, integrity, 
or morality.* North Carolina has declared it illegal to 
publish or circulate false derogatory charges against 
candidates.° An Oregon statute provides that the author 
or any person helping to circulate a letter, circular, or 
poster containing false charges against a candidate is 
guilty of criminal libel. But it can be held a sufficient 
defense if an accused person proves he had reasonable 
ground for believing the statements true and also proves 
that at least fifteen days before such statements were 
printed they were served upon the candidate, and the 
candidate had opportunity to make reply.® In Florida it 
is unlawful to publish an attack on a candidate within 
eighteen days before an election unless a copy of this 
attack is served on him more than eighteen days before 
the election.’ Nevada requires all attacks on candidates 

3 Table 4, column 2. © Laws, 1909, c. 3. 


*Table 4, column 4. 7 Comp. Laws, 1914, sec. 3841 tt. 
5 Cons. Stats., 1919, sec. 4185. 
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to be submitted to them at least five days before publi- 
cation.* New Hampshire applies the penalty for forgery 
to any one signing or publishing letters or documents 
used in political campaigns representing them to have 
been written by others.°® 

Many of these provisions against the publication or 
circulation of false charges against candidates are prob- 
ably unnecessary, for, doubtless, such actions could be 
dealt with under the general laws against libel. They 
are, however, indications of the belief that in political 
campaigns abuses of this sort are unusually prevalent 
and should be definitely pointed out as illegal. 

The courts have given an opinion in only one case 
arising under a statute of this sort. Washington has a 
law which prohibits any person knowingly and willfully 
to make any false assertion or to propagate any false 
report concerning a candidate with the view of prevent- 
ing his election.‘° An Aberdeen newspaper published 
as paid political advertising statements alleged to con- 
tain false assertions about a candidate. The court upheld 
the indictment, saying: 

The object of the privilege accorded to published comments 
upon public officers or those seeking public office is to inform 
the electorate of the fitness or unfitness of those falling within 
either class. To permit the publication of a falsehood concern- 
ing a candidate for office which either charges him with the 
commission of a crime or being morally depraved would be 
subversive of the very purpose from which the privilege 


springs. The press is allowed a large liberty in commenting 
upon the character and fitness of a candidate for public office. 


8 Rev. Laws, 1919, p. 2723. 
® Pub. Stats., 1901, c. 39, sec. 15. 
10 Remington Code, sec. 4964. 
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This liberty, however, does not give it free license to pro- 
mulgate falsehoods.11 


Michigan has provided more detailed regulation for 
political advertisements than any other state. The legis- 
lature of that state has declared it unlawful for a can- 
didate directly or indirectly to post, or pay for posting 
on or in any building, tree, post, or other object within 
the territory where he is a candidate, any campaign 
card, banner, or other advertising material intended to 
advance his candidacy. Campaign cards and hand-bills 
may not be more than four inches long and two and 
one-quarter inches wide. It is unlawful to have political 
advertisements in magazines, on programs, or bills of 
fare. Such advertisements are limited to newspapers 
which have been in circulation at least three months 
before the advertisement is inserted. Lithographs in 
newspapers are limited to two inches in length and one 
and one-half inches in width, and not more than ten 
per cent. of the type in newspaper advertisements may 
be larger than that used in the editorials of that paper.1? 

Some of the states have decreed that there shall be 
no last minute attempts to sweep the voters off their 
feet by means of the various kinds of campaign liter- 
ature to which there is necessarily no opportunity for 
the other parties or candidates to reply. A Minnesota 
statute provides that it shall be a misdemeanor for any 
person at any place on the day of a primary or election 
to circulate or distribute, or cause to be circulated or 
distributed, any campaign cards, placards, or campaign 
literature of any kind whatsoever.1? A somewhat simi- 

1 McKillip v. Gray’s Harbor Publishing Co., 100 Wash. 657, 1918. 


12 Public Acts, 1909, no. 281, secs. 47-49. 
18 Gen’l. Stats., 1923, sec. 551. 
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lar Florida statute declares it a misdemeanor to have 
or to distribute near any polling place any cards, pic- 
tures, literature or other writing against any candi- 
date.** It is evidently legal under this statute to circulate 
campaign literature favorable to one candidate; it 
merely must not be opposed to the other candidates. 

It is a fairly simple matter to regulate political ad- 
vertising both in newspapers and elsewhere. But the 
most effective publicity for parties and candidates 
comes through newspaper editorials and through the 
way in which newspapers treat the various policies of 
a party and the activities of a political campaign. Many 
candidates have believed that their chances for success 
were materially lessened by the treatment their candi- 
dacies received from the newspapers. It is sometimes 
alleged that there has been a conspiracy of silence by 
newspapers against a particular candidate. In the cam- 
paign of 1924 Senator La Follette thought certain 
newspapers were not giving his campaign the space it 
deserved.1® But even if there is no conspiracy of silence, 
it may be possible by placing the news concerning one 
party or candidate in a more favorable position, or by 
a manipulation of the head lines, for a paper to give 
one side a great advantage in the campaign. Naturally, 
no pretense of neutrality is made in most editorial 
columns. 

At the Conference of Governors in 1913 the question 
of the influence of newspapers in political campaigns 
was thoroughly discussed. Governor Ammons of Colo- 
rado said: 


14 Rev. Gen’l. Stats., 1920, sec. 5906. 
% He particularly thought he was discriminated against in the use of 
the radio. 
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The man who puts a paid advertisement in the papers of this 
state is the biggest political chump who has ever come inside 
its boundaries. The moment it is headed as an advertisement it 
has lost every particle of influence it had. We have several big 
newspapers in Colorado and every one of them has a wide 
political influence. Each has its certain line of readers who 
follow it... . The first thing you must do, under this modern 
system of election, is to regulate this influential reading matter 
that is going before the people. . . . The newspapers of Colo- 
rado, if they wish to, can defeat any man in the world, or can 
elect any man in the world, despite party organizations and 
every other influence combined.1¢6 


The majority of the governors agreed with Governor 
Ammons, but Governor McGovern of Wisconsin dis- 
sented. He said: 

The editorial column of the average newspaper has but little 
influence with the people. . . . I have never known any one to 


be seriously injured by bitter editorial or newspaper attack, or 
to be very greatly benefited by fulsome praise.17 


It is perfectly legitimate for newspapers to support a 
candidate or party as strongly as they please. But the 
states are trying to curb bought newspaper support. 
Seven states have enacted statutes making it unlawful 
to purchase such support.?® In New York it is a mis- 
demeanor to solicit money or other property from a 
candidate for an elective office as a consideration for 
support by a newspaper or other publication.1® In addi- 
tion to providing that all political advertising shall be 
designated as such and that the advertisements shall 
bear the name and address of those responsible for 
them, Minnesota, New Hampshire, and Wisconsin re- 


16 Proceedings of the Conference of Governors, 1913, pp. 164-5. 
1% Tbid., p. 161. 

18 Table 4, Column 3. 

19 Cahill’s Cons. Laws, 1923, c. 41, sec. 755. 
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quire that these advertisements must carry a statement 
of the amount paid for the space.?° Michigan provides 
that the rate for space used for political advertising 
must not be higher than that charged for non-political 
advertising.** North Dakota permits only the legal rates 
for legal notices to be charged.2? These provisions 
regulating the payment for advertising space are for 
the purpose of preventing the indirect purchase of 
newspaper support. If a political party or candidate is 
willing to pay more than the usual advertising rates, 
the influence of these excess payments may be felt in 
the news or editorial columns. 

In the few cases in which the purchase of newspaper 
support has been the question at issue the courts have 
been outspoken in their condemnation of such a prac- 
tice. It has been shown that Vermont has a statute for- 
bidding the purchase of newspaper support. But before 
the passage of this act the Vermont Supreme Court 
had declared such purchase unlawful because it was 
contrary to public policy. The court said: 


A newspaper is understood to present the views of some one 
connected with its management or views deemed consistent 
with some settled policy, and has a patronage and influence 
which are due to that understanding. As long as the editorial 
column is relied upon as a public teacher and adviser, there can 
be no more dangerous deception than that resulting from the 
secret purchase of its favor. We hold that the contract .. . is 
contrary to public policy, and therefore void.23 

20 Minnesota, Gen. Stats., 1913, sec. 568; New Hampshire, Laws, 1915, 
c. 169, sec. 6; Wisconsin, Stats., 1917, c. 12, sec. 14. 

21 Pub. Acts, 1909, no. 281, sec. 48. 

22 Comp. Laws, 1913, sec. 938. 

38 Livingston v. Page, 74 Vt. 356, 1902. Cf. King, v. Railroad Co., 147 
N. C. 263, 1908. 
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In an Ohio local option election a wet organization 
agreed to do a certain amount of advertising in a news- 
paper with the understanding that the paper would re- 
main neutral during the campaign. The state court of 
appeals held that this contract was void as against 
public policy and that it was also a violation of that 
section of the corrupt-practices act which specified for 
what purposes legitimate expenditures might be made. 
In stating this opinion, the court said: 

The newspaper is an important factor in molding public opin- 
ion. Its patronage largely depends upon its advocacy of policies 
sanctioned by its readers. By reason of its high position in our 
political economy its views on questions of private and public 
morality are stamped upon the individual. Often it does the 
latter’s thinking, and very often its editorial policies find ex- 
pression in the voter’s ballot. The public policy, therefore, 
would require that its conscience could not be subject to barter, 
especially on those questions affecting the electorate. Buying 
its neutrality on election issues is as reprehensible as a pur- 
chase of its active editorial policy.24 


While these laws prohibiting the purchase of news- 
paper support are very praiseworthy, they do not reach 
the problem of the influencing of voters by papers 
owned by candidates, by members of political commit- 
tees, or by men who are very active in their support of 
particular issues or candidates. This problem is becom- 
ing more important with the rise of large-scale news- 
paper ownership, as, for example, the ownership by Mr: 
Hearst of newspapers in a large number of cities. Cer- 
tainly, in the case of newspapers owned by candidates, 
members of party committees, and men like Mr. Hearst, 
no unbiased expression of political opinion may be ex- 


pected. This presents a problem for which there is 
74 Miller v. Glockner, 1 Ohio App. 149, 1913. 
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apparently no solution. Few would favor any attempt to 
prevent a full expression of political views by news- 
paper owners, and any attempt at prevention would 
doubtless be unconstitutional. Only a few states have 
made any attempt to regulate this kind of influence on 
political opinion. With the idea of giving publicity to 
such ownership, Minnesota and Wisconsin require a 
statement of the ownership and control of any news- 
paper by a candidate or party committee to be filed with 
a state official.2° To give other candidates an oppor- 
tunity to answer attacks, it is provided in Florida that 
if newspapers publish an attack on a candidate equal 
free space must be granted this candidate for a reply.?® 
But except for these few minor regulations, such news- 
papers are free to exercise whatever influence they may 
have on the voters. 

Quite a number of states have gone further than the 
mere regulation of campaign literature. They have made 
the interesting experiment of having the state print and 
circulate pamphlets setting forth the varying views on 
issues and candidates. This experiment was begun in 
Oregon in connection with the initiative and referen- 
dum.?7 Eleven other states have followed Oregon in 
providing for the public printing of pamphlets contain- 
ing arguments in relation to measures arising under the 
initiative and referendum.”® All costs of publicity pam- 


25 Minnesota, Gen. Stats., 1913, sec. 569; Wisconsin, Stats., 1917, c. 
12, sec. 14. 

26 Comp. Laws, 1914, sec. 3841 vv. 

27 Laws, 1907, c. 226. 

28 Arizona, Laws, 1912, c. 71, sec. 7; California, Stats. and Amdts., 1909, 
p. 254; Colorado, Laws, 1913, p. 313; Massachusetts, Gen’l. Laws, 1921, c. 
54, sec. 53; Montana, Laws, 1907, c. 62, sec. 7; Nebraska, Laws, 1913, 
p. 494; North Dakota, Laws, 1918, c. 88; Ohio, Gen. Code, sec. 5018; 
Oklahoma, Laws, 1908, p. 447; Utah, Laws, 1917, p. 188; Washington, 
Laws, 1913, p. 431. . 
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phlets are met by the state in Oklahoma, California, 
Washington, Ohio, and Massachusetts. In the other 
states costs are divided, the state usually paying for 
distribution, the persons or groups submitting argu- 
ments paying for the paper and cost of printing. North 
Dakota charges a fee of two hundred dollars per page. 

Probably as an outgrowth of the above type of pub- 
licity-pamphlets seven states have applied the same idea 
to the ordinary primaries and elections. It is interesting 
to note, however, that a number of these laws providing 
for this latter type of publicity pamphlets have been 
repealed.?® Under these laws committees and candidates 
may furnish the Secretary of State material which will 
be published upon certain specified payments. Rates for 
space vary with the office for which the candidate is 
running. Under the Wyoming statute candidates for 
United States Senator paid two hundred dollars for the 
first page; candidates for representative in Congress 
and for governor, one hundred and fifty dollars; for 
other state offices, one hundred dollars. Three addi- 
tional pages could be secured by each candidate on pay- 
ment of one hundred dollars a page. Political parties 
could secure space for fifty dollars a page. These pam- 
phlets were to be mailed by the Secretary of State to 
each voter in the state. 

Publicity pamphlets of both the forms described 
were advocated originally as a very desirable addition 
to the existing means of educating the electorate. It 


29 Colorado, Laws, 1913, p. 313; Florida, Acts, 1913, sec. 29; Montana, Rev. 
Code, 1915, p. 978 (repealed 1919); North Dakota, Comp. Laws, 1913, sec. 
924; Oregon, Laws, 1909, c. 3; South Dakota, Laws, 1917, c. 234, sec. 
49 (repealed 1921.); Wyoming, Laws, 1911, c. 41, sec. 17 (repealed 1919). 
The Colorado law was enacted subject to the repeal of a constitutional pro- 
vision in conflict with it. The repeal has not been accomplished. 
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was argued that they would give poor men a more equal 
chance in contests with wealthy men. In practice the 
pamphlets providing publicity for measures have been 
used more widely and with greater success than the 
ones providing publicity for candidates. The pam- 
phlets dealing with measures are believed, on the whole, 
to be of material help in arousing the interest and in- 
forming the intelligence of the voters. It has been 
shown that at the present time only three of the statutes 
providing publicity pamphlets for candidates are in 
effect. In Wyoming during the eight years this law 
was on the statute books not a candidate took advantage 
of its provisions. Oregon appears to be the only state 
in which these pamphlets have been much of a success.*° 

To furnish further publicity for the policies and is- 
sues advocated by candidates a few of the Northwestern 
states provide for the placing of a brief statement of 
such policies and issues on the ballots. The South 
Dakota statute provides that “The representative para- 
mount issue shall be expressed in not more than eight 
words as a summary for the heading of the appropriate 
column on the ballot.’ In Oregon twelve words stating 
the measures he especially advocates are to be placed 
on the ballots opposite the candidate’s name.*? It is 
apparent that little beneficial results can be expected 
from the placing of a few campaign slogans on the 
ballot, and, of course, with the long ballot generally 
used, it is out of the question to allow more to go on it. 


30 For a very able discussion of publicity pamphlets, see, R. C. Brooks, 
Political Parties and Electoral Problems, pp. 348-50, and 473-6. 

31 Laws 1917, c. 234. 

32 Laws 1920, c. 3979. 

22Brooks, op. cit., p. 406, presents a few of these slogans. 
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The statements to the voters, moreover, should be made 
before they go into the polling places. 

Legislation regulating the use of political advertising 
is still in its infancy except for the provisions requir- 
ing that advertisements be designated as such and re- 
_ quiring some one to assume responsibility for such 
advertisements. It has been shown that the statutes pro- 
hibiting the purchase of newspaper support are probably 
unnecessary, for in several cases courts have declared 
such purchase contrary to public policy, without there 
being a specific statute to that effect. But, in general, 
the theory of the regulation of political advertising has 
not been stated by the judiciary. Is such regulation 
based on the public interest attached to a newspaper? 
Certain statements in the opinions declaring the pur- 
chase of newspaper support contrary to public policy 
tend toward such a theory.24 The Massachusetts Su- 
preme Court, on the other hand, has recently decided 
that a newspaper is not so affected with a public interest 
as to be required to publish the findings of the state 
Minimum Wage Board.®® The court, however, stated 
that there might be circumstances under which news- 
papers might be held to be clothed with a public interest. 
In at least one case the Associated Press has been held 
to be affected with a public interest on the grounds that 
most newspapers are dependent on it for news and that 
the publication of this news is of vast importance to 
the public.?® Might it not also be said that the individual 
reader is dependent on the newspaper for news and that 

34 See pp. 97-98 above. 


35 Commonwealth v. Boston Transcript Co., 249 Mass. 477, 1924. 
36 Inter-Ocean Publishing Co. v. Associated Press, 184 Ill. 438, 1900. 
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the way it is presented to him is of such importance 
that the newspaper is affected with a public interest ? 

Regardless, however, of the question of public inter- 
est, regulation of campaign literature can be upheld as 
a part of the general regulations of elections. If the 
courts declare the purchase of newspaper support illegal 
because it is opposed to public policy, they should 
equally uphold statutory regulation of advertising and 
other forms of written appeals to the voters under the 
constitutional provisions empowering the legislatures to 
regulate elections, or even under the general police 
power of the state. 

The experiments of the states with state-published 
pamphlets setting forth the claims of candidates and 
parties have not proved successful. Appeals for support 
will continue to be made through various forms of 
campaign literature, and it is very certain that these 
appeals will continue to be made the subject of legis- 
lative regulation. It is impossible, however, to regulate 
effectively unfair editorial comment and biased news 
items, and, as in the past, suit for libel will offer the 
only check on this form of political discussion. 


CHAPTER V 


STATE REGULATION OF CAMPAIGN CON- 
TRIBUTIONS AND EXPENDITURES 


NESPITE the stringent legislation against abuses of 
the elective franchise which has been described in 

the preceding chapters, the worst evils seem not to 
have been corrected. Beginning about 1890 stories of 
fraud and corruption at elections became more and 
more numerous. This, undoubtedly, was to some extent 
due to the greater interest taken in such matters, to a 
somewhat higher standard for public conduct, and to 
the larger circulation of newspapers and magazines. It 
is also true, however, that with the increase in the size 
of the country and its rapid industrial and commercial 
expansion there came a greater temptation to purchase 
elections outright. Some of the petty election abuses— 
buying or intimidating individual voters, stuffing the 
ballot-box, and the fraudulent count of votes—probably 
have diminished. The United States of the present day 
runs its affairs on a larger scale. It is not efficient to buy 
votes one at a time when by making a deal with a party 
machine thousands of votes can be much more easily 
controlled. The operation of these large political organi- 
zations requires the expenditure of enormous sums of 
money. Naturally, these organizations seek the sources 
where the money may be obtained. These are usually 
the large financial and industrial concerns that are sub- 
ject to legislative or other official action. The result is 
that legislation is at least influenced by the men who 
supply the money for the campaign expenses of these 

[ 104] 
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political organizations. It is seldom that money is paid 
directly to the public officials to influence them. This 
would be needless, for their actions can more easily be 
controlled through payments to the boss of the political 
machine. Albert Stickney in Organized Democracy 
points out that with the political parties dominated by 
bosses it is much easier for those seeking to influence 
governmental action to make arrangements with the 
bosses than to attempt to control elections by bribing 
the individual voters. He says: 


We give ourselves much alarm over the occasional purchase 
of a few individual votes. But what are we to say of the pur- 
chase, in effect, of votes by the hundred thousand—by the mil- 
lion? Yet that is what is actually accomplished, when men 
purchase the influence of the powerful machine politicians. 
Single politicians, or single groups of politicians, who control 
the selection of our highest public officials, practically buy and 
sell the votes of us citizens by the hundreds of thousands and 
the millions. Under such circumstances, it is childish and 
trifling for us to consider the matter of buying and selling a 
few individual votes.1 


It might be raised in objection to Mr. Stickney that 
political leadership, which necessarily influences large 
numbers of votes, must be present in a democracy if 
any political decisions are to be reached. To supply this 
leadership in the United States the machine politician 
may be necessary. But certainly every attempt should 
be made to prevent his selling the election. 

The apparently necessary and legitimate expenses of 
every campaign are enormous. Great numbers of 
stenographers, clerks, bill-posters, and distributors of 
campaign literature are employed. Payments for adver- 


+P. 18; 
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tising and for campaign speakers run into the thousands 
of dollars. Bills for stationery, postage, flags, badges, 
and fireworks must be met. These campaign expenses, 
state and national, in an exciting election amount to 
many millions of dollars. When these sums are added 
to our other costs of government it can more readily 
be seen how expensive our form of government is. 
Henry Jones Ford says: 

It is a fond delusion of the people that our republican form 
of government is less expensive than the monarchical forms 
which obtain in Europe. The truth is that ours is the costliest 
government in the world. . . . Turn the matter about as one 
will, it is inevitable that these costs of parties must be paid. 
Our present method of paying them is indirect, furtive, 
fraught with grave moral consequences, and it is tremendously 
extravagant. We do not see the latter point clearly because 
we seldom get an insight into the total amount demanded or 
into the many and devious ways by which it is collected.? 

It is doubtful if the question of regulating campaign 
funds would ever have been raised if party contribu- 
tions were habitually made by a large number of per- 
sons, each giving a relatively small amount. If this plan 
were followed, the campaign funds would probably be 
smaller in amount, lessening the possibility of gross 
frauds, and on the other hand the belief that the gov- 
ernment is run in the interest of the large contributors 
would not have arisen. It is not so much the campaign 
contribution itself that has fallen into disrepute as the 
secrecy involving the whole subject and the belief that 
large contributions have been repaid by corrupt favors. 
Mr. W. E. Weyl has written: 

To democratize industry and politics, we must, among other 
things, democratize the political party; to democratize the 
2 The Rise and Growth of American Politics (The Macmillan Co.), p. 323. 
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political party, we must, among other things, control its purse. 
Here, as elsewhere, he who pays the piper, calls the tune. 
Your campaign contributor may be never so public spirited, 
your party treasurer may be never so scrupulous, and yet when 
the need of money is urgent, much is understood that is not 
written down. ... What we most fear is not so much the 
campaign gift which buys the way to an ambassadorship or a 
cabinet seat, as the effect upon platforms and nominations of 
the anticipated need of securing funds from a few wealthy 
men. . . . Political parties have been too long run upon the 
model of the free circus, with the result that millions of men 
who would not accept a free meal or a box of cigars from a 
charitable neighbor, allow their most vital political prerogative 
—their right to vote—to be subsidized by a group of wealthy 
strangers. 


The recognition of the evils arising from the lavish 
use of money at elections is not confined to the reformer 
or publicist. Such an active party man as Mr. Elihu 
Root has spoken against it in no uncertain terms. 


The use of money has come to such a pass at the hands of 
both the great political parties in this country that we find 
enormous contributions necessary to maintain party machinery, 
and to conduct party warfare, and the fact is that great 
moneyed interests, corporate and personal, are exerting yearly 
more and more undue influence in political affairs. Great 
moneyed interests are becoming more and more necessary to 
the support of political parties, and political parties are every 
year contracting greater debts to the men who can furnish the 
money to perform the necessary functions of party warfare.4 


Congress and many state legislatures have forbidden 
campaign contributions by corporations. Before these 
laws were passed the corporations were probably the 
largest single source of revenue for the party organiza- 


3W. E. Weyl, “Democratization of Party Finances.” Proceedings Amer. 


Polit. Sct. Asso., 9 (1912), 178-82, passim. 
4 Revised Records New York Constitutional Convention, 1894, 3, 877. 
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tions, and even after the passage of such laws the 
officers of corporations as individuals may make con- 
tributions which to all intents and purposes are contri- 
butions of the corporation. The majority of these gifts 
are not determined by political sentiments, principles, 
or party loyalty. They are usually considered as neces- 
sary expenses of the business. The corporations receive 
their rewards in governmental favors and special privi- 
leges. The party machine at times has made corporations 
pay heavily for permits and privileges to which they 
were fairly entitled. The corporations found it easier 
to pay than to go to law, or more comfortable to pay 
than to be exposed for what they had already done. 
Mr. J. F. Carr tells of an interesting conversation with 
an official of a small railroad entering New York City. 
The official said his company-made a practice of send- 
ing five thousand dollars to Tammany at the beginning 
of each campaign. ‘We often have to ask for favors,” 
he said, “and it puts us on a friendly footing with 
influential people in the Hall.’’® 

The New York Legislative Insurance Investigating 
Committee of 1905 brought out some very interesting 
evidence in regard to political contributions made by 
this class of corporations. Officers of the Equitable, 
New York Life, Mutual, and other insurance com- 
panies testified it was their custom to make such con- 
tributions. Mr. Hyde, of the Equitable, when ques- 
tioned concerning a contribution by his company of 
fifty thousand dollars to the Republican fund in 1904, 
said the contribution was made because “It was to the 
best interests of the Equitable and the best protection 


5J. F. Carr, “Campaign Funds and Campaign Scandals,’ Outlook, 81 
(1905), 549. 
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of the Society’s assets that the Republican party should 
be reélected. . . . Other life insurance companies and 
a great many other large corporations also considered 
this wise.”® Mr. Perkins, of the New York Life, 
thought this practice very bad and that there should be 
full publicity for all campaign contributions. But at the 
same time he thought ‘“There might easily arise a situ- 
ation, as in the McKinley campaign, where we ought to 
contribute money that would be 25 cents, 50 cents, a 
dollar, or 10 cents from each policy-holder to protect 
his interests.” Mr. McCall, of the New York Life, 
said: “I don’t justify the use of money for campaign 
purposes. I justify the use of these funds in the pro- 
tection of the policy-holder’s interests. I don’t care 
about the Republican side of it, or the Democratic side 
of it... . What is best for the New York Life is 
what moves and actuates me.”® 
The Committee in its report said: 


The testimony taken by the Committee makes it abundantly 
clear that the large insurance companies systematically at- 
tempted to control legislation in this and other states, directly 
or indirectly, which could effect their interests. . . . These 
efforts involved the expenditure of large sums. Considerable 
amounts charged to legal expenses, and the payment of which 
was authorized by executive officers were paid out on vouchers 
which failed to disclose with any suitable particularity the 
consideration for the payments. .. . It is apparent that con- 
tributions . . . for use in State Campaigns were made with 
the idea that they would be protected in matters of legislation. 
Senator Platt, to whom the contributions were made, testified 

© Testimony Taken Before the Joint Committee of the Senate and Assembly 
of the State of New York to Investigate and Examine into the Business 
and Affairs of Life Insurance Companies Doing Business in the State of 
New York (Armstrong’ Committee), 1905, p. 2916. 


7Ibid., p. 761. 
® Thid., p. 840. 
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that it was supposed that an advantage would be derived 
through his relation to the State Committee and that he would 
be ready to respond to an appeal for assistance in case hostile 
measures were threatened; in short, that the use of the con- 
tributed moneys in the election of candidates to office would 
place them under more or less of an implied obligation not to 
attack the interests supporting them.® 


The Committee recommended that contributions by in- 
surance corporations for political purposes should be 
strictly forbidden. 


Whether made for the purpose of supporting political views 
or with the desire to obtain protection for the corporation, 
these contributions have been wholly unjustifiable. In the one 
case executive officers have sought to impose their political 
views upon a constituency of divergent convictions, and in the 
other they have been guilty of a serious offense against public 
morals.1° 


That the practice of receiving political contributions 
from corporations by the party boss was a long standing 
one is shown in a statement of Thurlow Weed. When 
it was charged that certain city railroad bills had been 
passed through an agreement by which the lobby gave 
Weed funds for the presidential campaign, Weed con- 
fessed: 


Obnoxious as the admission is to a just sense of right and to 
a better condition of political ethics, we stand so far “im- 
peached.” We would have preferred not to disclose to public 
view the financial history of political life... . Public men 
know much of what “the rest of mankind” are ignorant. We 
suppose that it is generally understood that party organizations 
cost money and that presidential elections especially are ex- 
pensive. ... It has been our duty and task for nearly forty 
years to raise money for elections. Believing that railroads 


9 Ibid., p. 23. 
10 [bid., p. 397. 
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were essential to the City of New York, and that legislative 
grants for them would be obtained, we conceived and attempted 
to carry out the idea of making these grants available politi- 
cally.11 


It is interesting to note that the charge that his backers 
had procured a campaign fund of from four to six 
hundred thousand dollars by the corrupt granting of 
franchises for street railways in New York City seri- 
ously damaged Seward’s candidacy in the Republican 
national convention of 1860.1” 

Gifts are often made to both parties by the same per- 
son or corporation. These donors calculate closely the 
power of any group of politicians to help or injure 
them. By contributing to both sides they will secure 
protection regardless of election results. Boss Smith of 
New Jersey said that when his state was in the doubtful 
column the Pennsylvania Railroad had contributed to 
both parties, but after Bryan’s overwhelming defeat 
in 1896, funds were no longer supplied to the Demo- 
crats.1* Mr. H. H. Vreeland, a prominent financier in 
New York City, testified before a grand jury in 1908 
that five years before on behalf of a certain corporation 
he had contributed twenty thousand dollars to Mr. 
Odell, Chairman of the Republican State Committee, 
and sixteen thousand, five hundred dollars to Mr. Mur- 
phy, leader of Tammany Hall.'* Senator La Follette 
states that in 1888, while he was a member of the lower 


11 Albany Evening Journal, Sept. 21, 1861. Quoted in S. D. Brummer, 
Political History of New York State During the Period of the Civil War, 


p. 23. ; 

2 J. F. Rhodes, History of the United States from the Compromise of 1850, 
2, 462. Cf. R. C. Brooks, Political Parties and Electoral Problems, p. 329 
note. 

13J, F. Carr, “Campaign Funds and Campaign Scandals,’”’ Outlook, 81 
(1905), 549. 

14J, A. Woodburn, Political Parties and Party Problems, p. 406. 


112 CORRUPT-PRACTICES LEGISLATION 


house of Congress, he was told that if the Nicaraguan 
Canal Bill passed during that session of Congress the 
parties interested in the canal would contribute $100,000 
to both the Democratic and Republican campaign 
funds.1°> During the campaign of 1924 Mr. Sinclair 
and Mr. Doheny testified that they had contributed to 
the campaign funds of each of the large parties.*® It 
was brought out by the Reed Committee during its in- 
vestigation of the Illinois primary of 1926 that Mr. 
Samuel Insull, the Illinois public utility magnate, had 
contributed $125,000 to Mr. Frank L. Smith’s cam- 
paign fund and had expended over $30,000 additional 
for propaganda against the entrance of the United 
States into the World Court, an expenditure which 
aided Mr. Smith’s candidacy for the Republican nomi- 
nation for United States Senator. Mr. Insull also con- 
tributed $10,000 to the Deneen faction of the Repub- 
lican party. The Deneen faction was supporting Senator 
McKinley, Mr. Smith’s rival, for the Republican nomi- 
nation for Senator. It is interesting to note that Senator 
McKinley had previously voted for the entry of the 
United States into the World Court. In addition to 
these contributions to the rival candidates for the Re- 
publican nomination, Mr. Insull contributed $15,000 to 
aid the Chicago Democratic boss, Mr. George E. Bren- 
nan, in his campaign for the Democratic nomination for 
Senator.17 

In 1894 before a Senate Committee of the Fifty- 
third Congress, the officers of the Sugar Trust gave 
some noteworthy evidence concerning their attitude 


4% La Follette’s Autobiography, pp. 78-80. 

16 Hearings before the Senatorial Committee Investigating the Naval Oit 
Reserve Leases, Sen. Rep. 794, 68th. Cong., 1st. Sess. 1924, passim. 

17 Report of Reed Committee, op. cit., pp. 1572-3, 1628, 1811-32. 
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toward political contributions. President Havemeyer 
was asked if his corporation felt at liberty to contribute 
to both parties. He replied: 


That depends. In the State of New York, where the Demo- 
cratic majority is between 40,000 and 50,000 we throw it their 
way. In Massachusetts, where the Republican party is doubt- 
ful, they probably have the call. . . . It is my impression that 
wherever there is a dominant party, wherever the majority is 
very large, that is the party that gets the contribution, because 
that is the party that controls the local matters. 


He then agreed that in a Democratic State the Sugar 
Trust was Democratic, and in a Republican State, Re- 
publican.1® Treasurer Searles stated that: 


I have always understood for many years that it is the custom 
of both parties to solicit from corporations and individuals 
contributions for the carrying on of their political campaigns, 
and that it is the custom of corporations and individuals to 
respond to such invitations. 


He was asked if he considered such contributions 
proper. His reply was: “I think as parties are now 
managed that it is proper.’’!® 

Contributions collected by the police from the various 
classes subject to police regulations have added large 
sums to the treasuries of the political machines. These 
contributions are made as a form of insurance against 
too vigilant police inspection. The most startling ex- 
posure of these contributions was made by the Lexow 
Committee of the New York legislature in 1895. 
This committee found that practically all businesses, 

38 Senate Report, no. 485, 53rd. Cong., 2nd. Sess., p. 3, 1894. 


19 Ibid, p. 8. Cf. C. A. Beard, Readings in American Government and 
Politics, pp. 572-7. 
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legitimate or illegitimate, were forced to submit to the 
police levy. The system had reached such perfection 
that the inmates of houses of prostitution were num- 
bered and-classified and a charge placed upon each 
proprietor in proportion to the number of inmates, the 
number of rooms occupied, or the prices charged. The 
police levy on these houses ran from $25 to $50 a 
month, depending on the above considerations. A fee 
of $500 was charged for the opening of new houses. 
The city was divided into zones, and gambling privi- 
liges in the various zones were sold. Pool rooms paid 
at the rate of $300 a month. Liquor dealers were as- 
sessed for the privilege of keeping open at forbidden 
hours, or for doing other things not permitted by law. 
Pawnbrokers, thieves, abortionists, and all classes en- 
gaged in doubtful businesses were assessed. It was also 
proved that boot-blacks, push-cart and fruit venders, 
keepers of soda-water stands, and grocerymen paid the 
levy to keep from being constantly arrested for viola- 
tion of some forgotten petty city ordinance. Builders 
who were compelled at times to use the sidewalks and 
streets in their building operations had to pay for the 
privilege. Steamboat companies had to pay for the 
police protection on their docks. All of this tribute, of 
course, did not reach the campaign chests. Much was 
kept by the various men through whose hands it passed. 
A position on the police force was highly prized. The 
Lexow Committee found that there were regular brok- 
ers engaged in the traffic of securing police appoint- 
ments at the average cost of $300 a piece. One police 
captain testified that he had paid $15,000 for his pro- 
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motion. Another admitted that his captaincy had cost 
$20,000.?° 

Candidates are expected to contribute liberally to the 
party funds. In many cases the toll levied is so heavy 
that none but the rich can afford to run for office. A 
common assessment in Illinois was said to be five per 
cent of the annual salary of the office to which the can- 
didate was aspiring.?? Mr. J. B. Bishop gives what he 
claims to be a true statement of the assessment schedule 
for candidates on the Tammany ticket. Candidates for 
mayor pay from twenty-five to thirty thousand dollars; 
candidates for supreme court judge from ten to twenty 
thousand; for register, from fifteen to forty thousand. 
Other candidates pay in proportion to these assess- 
ments.?? The Mazet Committee of the New York legis- 
lature made a thorough investigation of the assessment 
of candidates for judicial positions. A number of judges 
testified that it was the general custom for candidates 
for the various courts to pay from $5,000 to $15,000 
into the campaign funds.?? Boss Croker testified that 
the amount of these assessments was settled between 
the candidate and the leader of his district.?* : 


20 Report and Proceedings of the Senate Committee Appointed to Investigate 
the Police Department of the City of New York (Lexow Committee), 
(Albany, 1895), pp. 33-48. Cf. J. B. Leavitt, “The Criminal Degredation 
of New York Citizenship,’ in the Forum, 17 (1894), 661; Beard, op. cit., 
p. 505; Gustavus Myers, History of Tammany Hall, esp. pp. 275-8; “The 
Rosenthal Murder and Police Graft,” in the Outlook, 101 (1912), 795. 

21J. W. Jenks, ‘“Money in Practical Politics,” in the Century, 44 (1892), 
940. 

227. B. Bishop, Money in City Elections, p. 1. 

23 Report of the Special Committee of the Assembly Appointed to Investi- 
gate the Public Offices and Departments of the City of New York and of 
the Counties Therein Included (Mazet Committee) (1900), pp. 3542-8. 

%* Tbid., pp. 342-3. Cf. J. A. Woodburn, Political Parties and Party Prob- 
lems in the United States, pp. 397-404. 
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The attitude of the ward leader toward the assess- 
ment of candidates is set forth in Plunkitt of Tammany 
Hail. 


The sums they pay are accordin’ to their salaries and the length 
of their terms of office, if elected. Even candidates for the Su- 
preme Court have to fall in line. A Supreme Court Judge in 
New York County gets $17,500 a year, and he’s expected when 
nominated to help along the good cause with a year’s salary. 
Why not? He has fourteen years on the bench ahead of him, 
and ten thousand other lawyers would be willin’ to put up twice 
as much to be in his shoes. Now, I ain’t saying that we sell 
nominations. That’s a different thing altogether. . . . The man 
is picked out and somehow he gets to understand what’s ex- 
pected of him in the way of a contribution, and he ponies up— 
all from gratitude to the organization that honored him.25 


Another rich source of party revenue has been col- 
lections from office holders. The party considers that 
such men are holding office because of the good will of 
the party, and, naturally, they should not object to mak- 
ing subscriptions to help keep themselves in office. As- 
sessments on office holders appeared in national politics 
simultaneously with the spoils system. In 1830 the men 
appointed by Jackson to offices in Boston were asked 
to contribute to a fund for the payment of the debts 
incurred by the editor of the Statesman during the cam- 
paign of 1828. By 1840 a regular system of assess- 
ments existed in some places. In New York officials in 
the custom house were all assessed, just previous to the 
_various elections, for sums differing according to their 
salaries. Throughout the forties, fifties, and sixties this 
unofficial taxation was the accepted rule.2® Writing in 
1882, Mr. D. B. Eaton says that in a period of less 


25 Pp. 136-8. 
*C, R. Fish, The Civil Service and Patronage, p. 180. 
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than five years before 1871 there were 1,678 removals 
in the New York Custom House to enforce assessments 
or otherwise to gratify partisan feelings.2” He also says 
that from $2,000,000 to three or four times that sum 
may be accepted as the amount of the annual assess- 
ments in New’ York.?® Assessment of office holders is 
not confined to an earlier period in our history. Writing 
in 1905, Mr. J. F. Carr states that in the recent cam- 
paign the Chairman of the Iowa Republican State 
Committee sent a letter to each Iowan in government 
employment at Washington requesting what he called 
“the surrender of an equitable part of your salary you 
are receiving from the government.” This equitable 
part was defined as three per cent of the yearly salary.*® 

A most illuminating account of assessments on office 
holders is contained in a report on the political assess- 
ments of office holders in Philadelphia drawn up by a 
former director of the department of public works of 
that city. In this report it is stated that 


In no single year in the last ten years has the amount con- 
tributed directly by office holders to the Republican campaign 
' funds been less than a quarter of a million dollars, which 
amount was the sum raised in 1911. . . . During the previous 
year, 1910, almost half a million was so collected, and even 
ten years ago, or in 1903, the figures approximated $350,000.39 


Estimates of the assessments for each year from 1903 
to 1913 are given, showing a grand total for that period 
of $4,088,367.74.81 The assessment rate given shows 


2t “Political Assessments,” in the North American Review, 135 (1882), 198. 

28 Thid., p. 208. 

29 “‘Campaign Funds and Campaign Scandals,” in the Outlook, 81 (1905), 
p. 549. 

30M. L. Cooke, The Political Assessment of Office Holders (1913), p. 3. 

81 Thid., p. 5. 
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that those with salaries below $900 were assessed three 
per cent; with salaries from $1,000 to $1,900, four 
and one-half per cent; $2,000 to $2,900, six per cent; 
$3,000 to $5,900, nine per cent; $6,000 and over, 
twelve per cent.?? Ninety-four per cent of all city em- 
ployees are shown to have paid these assessments.** 
These assessments were levied despite the fact that it 
was illegal in Pennsylvania to solicit political contribu- 
tions from public employees. 

Contractors, hoping to insure the election of friends 
who will be in a position to award lucrative con- 
tracts, often contribute generously to the party funds. 
Through corrupt agreements between public officials 
and contractors these contributions have at times de- 
generated into outright stealing from the taxpayers. 
Many illustrations of these raids on the public treasury 
by the Tweed ring have appeared. This ring undertook 
the erection of a county court house. It actually cost 
$3,000,000; the city’s books showed $11,000,000. A 
plasterer appeared on the books as having earned $2,- 
870,464.06 in nine months time.®* In 1871, $7,168,- 
312.23 was charged to advertising, the greater part of 
this sum having been paid to the New York Printing 
‘Company, an establishment owned by members of the 
Tweed ring.®° It is estimated that during the period 
of Tweed’s control of New York City the total loss to 
the city through fraudulent contracts, fraudulent bonds, 


82 Tbid., p. 9. 
88 Thid., p. 8. For an interesting account of the methods used by Tammany 


Hall to collect from office holders see Plunkitt of Tammany Hall, pp. 
138-40. 


*R. B. Fosdick, “‘The Police Scandal and the Good Old Days,” in the 
Outlook, 102 (1912), 346. 


35 A. B, Paine, Th. Nast, His Period and His Pictures, p. 175. 


CAMPAIGN EXPENDITURES 119 


swindling by wealthy tax dodgers, and the sale of 
franchises and favors, was around $200,000,000.?¢ 

While the use of fraudulent contracts to gain funds 
for the political machine and for its individual mem- 
bers probably reached its height under the Tweed 
regime, such methods have been used elsewhere. The 
State Capitol building at Albany was made to cost 
$25,000,000 when nothing like this value was received 
by the state. Similar graft was present in the construc- 
tion of the State Capitol of Pennsylvania for the bene- 
fit of the Quay Machine.?" In a few cases, such as that 
of the contractor combine of Philadelphia, the bosses 
themselves go openly into the contracting business on a 
large scale. The Philadelphia Public Ledger of October 
17, 1922, estimated the value of public contracts 
awarded to Senator Vare up to 1921 at about $20,- 
000,000. The McNichol machine was also credited 
with getting its full share of contracts.*® 

Even the most stringent enforcement of the most 
comprehensive laws against bribery, intimidation, and 
fraud could not free elections from the control of those 
who had such tremendous sums to spend for campaign 
purposes. Demand arose for legislation specifying the- 
sources from which funds could be collected and deter- 
mining how they might be expended. To make such 
laws effective, statements of all receipts and expendi- 
tures must be made public. Mr. Perry Belmont, one of 
the leading advocates of this form of legislation, has 
stated its nature and purpose, as follows: 

% Ibid., p. 177. 

37 J. A. Woodburn, Political Parties and Party Problems, p. 398. 

38 R, C. Brooks, Political Parties and Electoral Problems, p. 203. Cf. James 
Bryce, American Commonwealth, chapters 88 and 89; A. L. Bishop, Building 
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The purport of legislation requiring publicity in campaign ex- 
penditures is to secure the freedom of elections from improper 
influences. To this end the indirect restraints of such acts are 
more effectual than the direct prohibitions and penalties of 
statutes penalizing bribery. The adequacy of existing laws to 
punish one proved guilty of bribery may be admitted as a gen- 
eral proposition. That specific legislation of this nature has 
not proved effective to protect the free exercise of the fran- 
chise from the undue influence of campaign expenditures must 
also be admitted. It is a crime which is not readily susceptible 
of direct proof. The remedy sought in the suggested legisla- 
tion . . . is rather one of prevention by indirection. It is the 
limitation and regulation of the possible sources and agencies 
of corruption which is of primary practical importance. The 
chief inducement to bribery must be removed by throwing 
safeguards about the irresponsible use of campaign funds. The 
chief remedy proposed by such legislation is publicity, not 
purely police or penal regulation of the grosser forms of 
bribery.39 


New York is the only state which had a law limiting 
the expenditure of campaign funds to certain specified 
objects prior to the last decade of the nineteenth cen- 
tury. A New York Act of 1829 made it unlawful for 
any candidate or other person to contribute money for 
any other election purpose than for defraying the ex- 
penses of printing, and the circulation of ballots, hand- 
bills, and other papers previous to any such election. 
Violation of the act was made a misdemeanor.*° 

In 1843 the New York Supreme Court was called 
on to construe this statute. Suit had been entered to 
recover one thousand dollars which had been promised 
the plaintiff for operating a log cabin in New York 


% Perry Belmont, Publicity of Election Expenditures. Originally published 
in North American Review, Feb. 1905. Presented by Senator Tillman to the 
Senate and published as Sen. Doc. no. 89, 59th Cong., Ist Sess. 

40 New York Stats., 1829, c. 373. 
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City for the purpose of entertaining voters and influ- 
encing them to vote for General Harrison for Presi- 
dent. The plaintiff was denied payment on the ground 
that the agreement was contrary to the statute of 1829. 
The court said: 


It requires no argument to prove that this money was to be 
paid to promote the election of particular persons, to wit, Gen- 
eral Harrison, and the Whig candidates for Congress. .. . 
The parties intended to accomplish the very thing which the 
statute declares to be illegal. . . . It is said that the statute 
only forbids the contribution of money for corrupt purposes. 
But the statute says nothing about corruption. It declares that 
the thing shall not be done. With two specified exceptions, it 
provided that money “intended to promote an election” shall 
not be contributed. The legislature evidently thought that the 
most effectual way “to preserve the purity of elections” was to 
keep them free from the contaminating influence of money. 
They said, you may contribute money to pay for printing and 
circulating votes and information, but not for any other pur- 
poses. If this contract is void, it is said that money cannot be 
contributed to hire a room for holding political meetings. That 
is undoubtedly true, if the object be “to promote an election of 
any particular person or ticket.”’ I will not discuss the policy 
of the law. The legislature has said the thing shall not be done, 
and that is enough.41 


By 1858, however, this court had relaxed its views 
considerably. It no longer construed the statute so lit- 
erally as it had in 1843. During the campaign of 1856 
a man had been hired to put up and take down a tent 
used for various Fremont meetings. He was refused 
payment for his services because of the provisions of 
the Act of 1829. In making its decision in this case, 
the court reviewed its former interpretation of the Act. 
It said: 


41 Jackson v. Walker, 5 Hill (N. Y.) 27, 1843. 
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This court decided in Jackson v. Walker that a contract to pay 
for the use of a log cabin to be used, and which was used, 
during an election canvass, to promote the success of a par- 
ticular candidate or ticket, was within the prohibitions of the 
act in regard to penalties for misconduct at elections, and 
could not be enforced. The decision must be regarded as the 
law of this court, but it should not be extended beyond the cir- 
cumstances out of which it arose; for, notwithstanding the 
acknowledged ability of the judge who delivered the opinion, 
it is hardly possible to reconcile it with the spirit or the letter 
of the statute of which it is an exposition. 


The court then went on to give its new interpretation 
of the act. It decided that the legislature had not in- 
tended to prohibit all other expenditures than those 
mentioned in the statute. Payments for the use of a 
room in which to hold a political meeting, for the lights 
used, or for the attendance of a person to prepare the 
room and keep it in proper order were held not to be 
any more illegal than the payment by a particular indi- 
vidual of his own expenses of transportation in going 
to such a meeting. According to this new judicial inter- 
pretation the provisions of the act were intended only 
to prohibit contributions to a common fund to be used 
for election purposes and to prevent such funds being 
used “by unscrupulous men to demoralize and corrupt 
elections and to defeat the public will.’’*? Whatever the 
intentions of the New York legislature were in passing 
this law, nothing is heard of it after 1858. 

The present-day legislation in the United States lim- 
iting the amounts that may be expended at elections 
and providing for publicity for such expenditures had 
its beginning with the New York Act of 1890.** The 


#2 Hurley v. Van Wagner, 28 Barbour (N. Y.) 109, 1858. 
48 Acts, 1890, c. 94. 
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Colorado and Michigan legislatures enacted somewhat 
similar statutes in 1891,** while Massachusetts passed 
a much more comprehensive act in 1892.45 In the suc- 
ceeding years state after state fell in line until today 
practically all of the states attempt to limit expenditures 
and to make public the amounts that are spent. 

The English Corrupt-Practices Act of 1883 serves 
as a standard which the American laws have more or 
less closely followed. The English Act recognizes three 
general classes of election offenses: corrupt practices, 
illegal practices, and illegal payments. Treating, undue 
influence, bribery, impersonation, and aiding or coun- 
selling such offenses are termed corrupt practices. The 
following are specified as illegal practices: conveyance 
of electors to or from the polls, publishing false state- 
ments of the withdrawal of a candidate, publishing 
posters not carrying names of the printer and publisher, 
failure to make proper declaration concerning election 
expenses, payment of any expenses more than twenty- 
eight days after the candidate is declared elected, mak- 
ing false statements concerning the character or con- 
duct of a candidate. The following payments are made 
illegal: payments to an elector for use of land or build- 
ings for posting notices or on account of exhibition of 
such notices, unless this is the business of the elector; 
for any committee rooms in excess of the number set 
down in the Act; expenses in excess of the maximum 
amount allowed by the Act; payments to influence a 
candidate to withdraw; payments for bands, torches, 
flags, banners or other marks of distinction. 


44 Colorado, Laws, 1891, p. 167. Michigan, Pub. Acts 1891, no, 190. 
45 Acts of 1892, c. 416. 
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In addition to providing the above offenses, the law 
names the purposes for which money may be legally 
spent. These are: personal expenses of the candidate ; 
expenses of printing and advertising; issuing and dis- 
tributing addresses and notices; expenses of stationery, 
messages, postage and telegrams; holding public meet- 
ings; expenses of one committee room for each 500 
voters. The number of persons who may be employed 
by the candidate is strictly limited, and paid election 
workers are not allowed to vote. 

The maximum expenditure in each parliamentary dis- 
trict is determined by the number of voters. In boroughs 
where the voting population is less than 2,000, the 
maximum is fixed at 350 pounds; for each additional 
1,000 voters, 30 pounds may be spent. In a county with 
less than 2,000 voters 650 pounds may be spent; for 
each additional 1,000 voters, 60 pounds extra expendi- 
ture is allowed. 

Each candidate must appoint an election agent. All 
money must be received by and paid through this agent, 
except that the candidate may pay his personal expenses 
to an amount not exceeding one hundred pounds. Bills 
of forty shillings and over must be vouched for by a 
bill stating particulars of the expenditure and by a re- 
ceipt. A statement of the election expenses is required 
to be filed with the proper public officer within thirty- 
five days after the election, and a summary of this 
statement must be published in two newspapers in the 
county or borough where the election has taken place.*® 

The English Act is most comprehensive in its pro- 
visions and minute in its details, but it must be noted 


46 English Corrupt-Practices Act of 1883, 46 and 47 Vic., c. 51. 
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that it only applies to parliamentary elections. Because 
of the vastly dissimilar conditions at American elec- 
tions, the state legislatures, although following the idea 
of the English Act, found it impossible to adopt this 
Act in anything like its entirety. To control by law a 
candidate for parliament who personally or by his 
agent manages his own campaign, and whose canvass 
is distinct by itself is a comparatively simple matter. 
To deal with a dozen or more candidates, all running 
for office at the same time on a party ticket and voted 
for within the same election district, none of whom may 
have anything to do with the actual conduct of the cam- 
paign, is a task of much greater complexity, and the 
states found it must be taken up in a different way. 
The provisions of the English Act dealing with brib- 
ery, fraud, intimidation, and other glaring election 
abuses were already on the American statute books, but 
the New York Act of 1890 marked the real beginning 
of the attempt to limit expenditures and to provide 
publicity for them. This Act was very feeble in its at- 
tempted regulation. It applied only to candidates, pro- 
hibiting them from expending money for certain pur- 
poses and requiring from them a statement of expendi- 
tures. Since a far greater amount of money is spent 
through the political committees, it is obvious such regu- 
lation would be almost worthless. There was no pro- 
vision for a statement of campaign contributions. Mr. 
J. B. Bishop, in writing of this Act, said: 
The result is . . . that the candidates give a few unimportant 
items of expenditures made by themselves, and then name the 
sums which they have contributed to the campaign committees. 


What the committees have done with the money nobody knows. 
All that the public gains by the law is a more or less accurate 
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idea of the amount of money which candidates for office are in 
the habit of paying as assessments, or as rewards for the honor 
of the nomination. Whether the returns be strictly honest de- 
pends upon the conscience of the candidate.*7 


The Massachusetts Act of 1892 applied to commit- 
tees as well as to candidates. Every political committee 
was required to have a treasurer, who must, within 
thirty days after the election, file a sworn statement 
setting forth all the receipts, disbursements, and liabili- 
ties of the committee. A voucher for every payment of 
over five dollars was required to be kept. The Act ap- 
plied to every individual, not acting under a committee, 
in a similar way. Thus the whole matter of political 
expenditures by whomsoever made was intended to be 
brought within the scope of the law. Candidates were 
allowed to make voluntary subscriptions to political 
committees, but the committees were forbidden to so- 
licit from them. Upon the petition of any candidate or 
of five qualified voters, the superior courts were given 
full equity power to compel any person failing to file 
the required statement, or filing one not meeting the 
provisions of the Act, to file a correct and proper state- 
ment.*® This Act enabled the public to secure a fairly 
close estimate of the amounts being spent during politi- 
cal campaigns, and it seems to have worked with a rea- 
sonable degree of efficiency. One serious loophole was 
found, however. Contributors were able to conceal their 
identity by sending their gifts to the National Com- 
mittees and having them sent back to the state com- 


mittees. These gifts were credited in the returns to the 
47J. B. Bishop, ‘Insufficient Restrictions of Campaign Expenditures,’ 


in the Forum, 15 (1893), p. 148. 
48 Mass. Acts of 1892, c. 416. 


CAMPAIGN EXPENDITURES Ley 


National Committee.*® This abuse was partially reme- 
died by the Federal Act of 1910 requiring publicity of 
contributions made to committees operating in more 
than one state. 

The most common restriction on the source of cam- 
paign funds is the prohibition of contributions by cor- 
porations. It is believed that in most instances contribu- 
tions are made by corporations, not because of interest 
in the welfare of a particular party, but for the purpose 
of securing special favors. Since the corporation is the 
creature of the state, with the purpose of its existence 
stated in its articles of incorporation, the state is at 
perfect liberty to forbid it doing a thing which is not 
mentioned in its charter. This is especially true when it 
is felt that the creature of the state is performing an 
act held to be inimical to the interests of the state. 
With this idea in mind, thirty-six states have in differ- 
ing degrees regulated campaign contributions by cor- 
porations.°° The laws of twenty-seven states prohibit 
contributions by every corporation. The legislatures of 
the other nine states have applied the prohibition to cer- 
tain classes of. corporations. Louisiana and Montana 
forbid public service corporations to contribute. The 
Nevada law includes banking and public service cor- 
porations. New Jersey extends the prohibition to bank- 
ing, public service, and insurance companies. Kentucky 
excludes all public service corporations’ contributions, 
and makes it unlawful for any corporation to contribute 
to the election of any official whose duties apply spe- 
cifically to such corporation. Oregon forbids contribu- 
tions from any corporation having the right to condemn 


49 J. B. Bishop, op. cit., p. 150. 
50 Table 5, Column 1. 
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land. North Carolina permits contributions from any 
corporation except insurance companies. Alabama and 
Kansas enumerate specifically a number of kinds of 
corporations which may not contribute. This enumera- 
tion includes banks, insurance, railroad, street railway, 
telephone, telegraph, gas, and electric light corporations, 
and any company having the right to condemn land or 
to exercise public franchise.*? 

In a few cases the state laws prohibiting contribu- 
tions by corporations have been contested. A Michigan 
brewing company insisted that it was being unconstitu- 
tionally deprived of a property right by being denied 
the privilege of contributing to a local option election. 
The state supreme court said: 

The expenditure of the money of the Lansing Brewing Com- 
pany for election purposes cannot be deemed a property right 
within the meaning of the Constitution. Such corporations 
have no right to participate in the elective franchise. . . . The 
Lansing Brewing Company was created under our statute for 
the purpose of manufacturing beer. The privilege was not con- 
ferred upon it of using its funds for the purpose of influencing 
public sentiment in connection with any election. . . . It was 
for the legislature to say, in the exercise of the police power, 
whether use of corporate funds opened the door to corruption 


and tended to destroy safeguards sought to be placed around ~ 
elections to protect the purity of the ballot.52 


The Indiana statute forbidding campaign contributions 
by corporations makes the officers of the corporation 
liable for a violation of the law. This provision has 
been held valid, the state supreme court saying: 


The legislature, without doubt, could have enacted a law 
making the corporation as such amenable to the law and pun- 


51 For citation of these laws, see Table 5, Column 1. 
52 People v. Gansley, 191 Mich. 357, 1916. 


CAMPAIGN EXPENDITURES 129 


ishable for its violation . . . even to the extent of forfeiting 
its charter. . . . That a member of the board of directors or 
other officers of a corporation who contributes the money of a 
corporation to a purpose prohibited by statute shall be made 
liable to prosecution for so doing is as much within the power 
of the legislature as is the receiving of money by an officer of 
a bank after he knows the bank to be insolvent.53 


In connection with their general civil service regula- 
lations eighteen states have placed restrictions on the 
soliciting of funds from public employees.5* These re- 
strictions serve the double purpose of reducing the size 
of the funds handled by the party machines and of 
maintaining the morale of the public service. While 
these laws are doubtless evaded, they have, in general, 
exerted a salutary influence. The Massachusetts and the 
Montana acts contain the provisions common to these 
laws. The Massachusetts Act is similar to that of the 
federal government forbidding soliciting campaign 
funds from federal employees. It provides that no per- 
son holding a public office shall solicit from any other 
public office holder for political purposes, nor shall any 
person in any public building solicit from public office 
holders. The Montana statute provides that no holder 
of a public position or office other than an office filled 
by the voters shall make any political contributions, nor 
shall any person solicit from them. 

It is unfortunate that the constitutionality of this 
Montana statute has not been passed upon by the courts. 
There is some doubt as to whether the courts would 
decide that such a statute is an unconstitutional in- 
fringement on the rights of this class of citizens, or 


53 State v. Fairbanks, 187 Ind. 648. 
54 Table 5, Column 4. 
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that this is a valid regulation of the activities of the 
employees of the state. It is very probable, however, 
that the constitutionality of this statute will never be 
tested. It is doubtful if any public employee is so anx- 
ious to make a political contribution as to contest the 
validity of this provision, and it would injure a political 
party for one of its representatives to attempt to have 
the provision declared unconstitutional. 

Only seven states have made it unlawful for political 
committees to solicit from candidates, and in these 
states the candidates may make voluntary contribu- 
tions.°° 

While, in general, the states have made no attempts 
to restrict campaign contributions, other than those 
given above, a few states have interesting statutes pro- 
hibiting certain classes from contributing at all, or 
putting a limit on the size of contributions. New ,York 
forbids any candidate for a judicial office directly or 
indirectly to contribute to a political campaign.®® It is 
a misdemeanor for any member of the police force to 
contribute any money to or to solicit or collect any 
money for, a political fund.** It is also a misdemeanor 
for the owner of a registration or polling place to make 
a political contribution.®8 Massachusetts and Nebraska 
provide that no individual, not a candidate, shall con- 
tribute more than $1,000 to a campaign fund at any 
one election.®® In addition, Nebraska provides that no 
contribution of more than $25 shall be paid within two 


55 Table 5, Column 5. 

'6Cahill, Cons. Laws, 1923, c. 41, sec. 756. 

57 Tbhid., c. 41, sec. 780. 

58 Thid., c. 41, sec. 781A. 

2 Mass., Gen. Laws, 1921, c. 55, sec. 6. Neb., Comp. Stats., 1922, sec. 2312. 
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days before an election,®® and that any person con- 
tributing more than $250 in any one campaign shall 
file a statement of his contribution.** In Ohio the 
amount of expenditure or contribution by any person 
other than a candidate must not exceed ten per cent of 
the annual salary of the candidate for whom the con- 
tribution is made.®* In Oregon and Utah the provisions 
limiting the amount that a candidate may spend in sup- 
port of his candidacy states that for the purposes of 
these acts 


The contribution, expenditure, or liability of a descendant, as- 
cendant, brother, sister, uncle, aunt, nephew, niece, wife, 
partner, employer, employee, or fellow official, or fellow em- 
ployee of a corporation shall be deemed to be that of the 
candidate himself.63 


While, with these few exceptions, the states have 
done nothing toward placing restrictions on individual 
contributions, since 1890 they have been very active in 
attacking the abuses of a large campaign fund by limit- 
ing the total amount that may be spent legitimately, by 
designating the purposes for which it may be spent, by 
requiring that either the candidate or the treasurer of 
the political committee be responsible for its collection 
and expenditure, and by requiring that an itemized state- 
ment of all collections and disbursements be filed with 
some public official. These laws differ radically in the 
degree in which they attempt the regulation of the use 
of campaign funds. Tables five and six present a sum- 
mary of the leading provisions of these statutes and 


© Thid. 

41 Tbid., sec. 2313. 

€ Gen. Code, 1920, sec. 5175-29A. 

6 Oregon, Laws 1909, c. 3. Utah, Comp. Laws, 1917, sec. 2376. 
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show the various ways in which the states have at- 
tempted this regulation. It will be seen that only Illinois, 
Mississippi, Rhode Island, and Tennessee have no laws 
on this subject. 

It is needless to make a further summary of these 
statutes, but it is worth while to describe the law of 
one of the states which is fairly complete in its details. 

The Alabama statute states specifically the purposes 
for which funds may be spent. These include: traveling 
expenses ; stenographic work; clerks at campaign head- 
quarters to address, prepare, and mail campaign litera- 
ture; telegrams; telephone; postage; freight; express; 
stationery; a list of voters; office rent; newspaper ad- 
vertising; preparing, printing, and publication of 
posters, banners, lithographs, notices, and literary ma- 
terial, cards, and pamphlets; compensation of agents to 
supervise, prepare, and distribute such articles and ad- 
vertisements; rent of halls in which to address the 
voters; hire of bands or musicians; reasonable traveling 
expenses of agents, clerks, and speakers. Payment for 
any other purpose is declared unlawful. 

The amounts which the various candidates may 
legally expend in their campaigns for nomination and 
election are definitely set down. It will be noted that 
these maximum sums cannot be exceeded in the two 
campaigns, that is, the amount expended in the nomi- 
nation campaign plus the amount expended in the 
campaign leading to the election must not exceed the 
maximum figures. A candidate for United States Sena- 
tor is limited to an expenditure of ten thousand dollars 
($10,000) ; for representative in Congress, two thou- 
sand five hundred dollars ($2,500) ; for governor ten 
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thousand dollars ($10,000) ; for any other state elective 
office, two thousand five hundred dollars ($2,500). The 
scale of expenditures for candidates for the minor of- 
fices runs in proportion to the above named figures. 
Expenditure of more than these fixed sums disqualifies 
the candidate for office. 

Every candidate must file with a designated public 
official the names of from one to five persons who shall 
receive and distribute all money used in aiding his 
nomination or election. A candidate may choose him- 
self for this purpose. If a committee is appointed, one 
member must be chosen treasurer who shall keep a de- 
tailed account of all receipts, payments, and liabilities. 
This committee is to have exclusive control of all money 
contributed, and can expend it only on proper vouchers. 
No candidate may expend any money except by con- 
tributing to this committee. 

Such committees must file with the designated officer 
a detailed statement of all receipts and expenditures 
not more than ten days nor less than five days prior to 
the primary or election, and within ten days after the 
primary or election. These statements are to include the 
names of all contributors of amounts in excess of ten 
dollars, with the amount given by each, and a list of all 
loans. They must also itemize all expenditures of over 
five dollars, giving the names of the various persons 
to whom the money was paid. The specific nature of 
each item, by whom the service was performed, and the 
purpose for which the money was expended, must be 
shown, These statements are open to public inspec- 
tion.®* 


« Alabama, Gen. Acts, 1915, c.. 171. 
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The courts have been called on to decide but com- 
paratively few cases arising in connection with the 
regulation of campaign contributions and expenditures. 
To all appearances the various candidates and com- 
mittees have in general obeyed the laws. Statements 
correct in form are practically always filed, and these 
statements show that expenditures have not exceeded 
the legal maximum, and, naturally, they show only ex- 
penditures for legal purposes. It is impossible to de- 
termine what proportion of these statements are accu- 
rate and truthful. 

In the few cases where the courts have passed on the 
legislation regulating the kinds and amounts of ex- 
penditures, they have upheld the principle of such legis- 
lation, though at times declaring certain specific pro- 
visions invalid. The Kentucky Court of Appeals has 
held that the payment by a candidate in the prosecution 
of his canvass of any sum of money, however small, 
for any other purposes than those designated as legal 
would nullify an election if this payment was made by 
the successful candidate, or by others in his behalf and 
with his knowledge.*® The mayor of Springfield, Ohio, 
was ousted from office because more than the legal 
amount had been spent in his campaign. The Ohio court 
for the second circuit held that it made no difference 
whether the candidate paid the money directly out of 
his own pocket, or whether it was paid for him by his 
friends and agents.*® The Kentucky Court of Appeals 
has taken the contrary view that excess payments by 
friends should not deprive a candidate of his nomina- 


® Graham v. Alliston, 180 Ky. 687, 1918, 
State v. Good, 15 Ohio Circuit Court 386, 1898. 
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tion.®” It seems apparent that if this Kentucky opinion 
received general acceptance a great deal of the strength 
would be taken from the laws limiting the amount of 
expenditures. Friends could spend as much as they 
pleased. The candidate could pretend ignorance, and 
the law could not be enforced. 

That provision of the Ohio law which provides dis- 
qualification for office for those persons in whose elec- 
tion more than the legal amount has been spent has 
been held invalid in so far as it applies to persons who 
have been elected to Congress. The court held that the 
qualifications for members of Congress are set down in 
the Constitution of the United States, and that this 
was an additional qualification beyond the power of the 
legislature to impose. The one thousand dollar penalty 
was upheld.** This interpretation of an additional 
qualification is probably sound and is in line with opin- 
ions expressed in several treatises on constitutional 
law.®® It can easily be seen, however, that it places a 
serious limitation on the attempt of the states to regu- 
late the use of money at elections. 

Several of the state laws declare that in case of viola- 
tion of the provisions governing campaign contribu- 
tions and expenditures by the successful candidate the 
office shall go to the candidate receiving the next highest 


67 Manning v. Lewis, 200 Ky. 732, 1923. 

65 State v. Russell, 20 Ohio Circuit Court, 551, 1900. 

® Joseph Story in his Commentaries on the Constitution of the United 
States, says: ‘‘It would seem but fair reasoning upon the plainest principles 
of interpretation, that when the Constitution established certain qualifications, 
as necessary for office, it meant to exclude all others as prerequisites. From 
the very nature of such a provision, the affirmation of these qualifications 
would seem to imply a negative of all others’? (I, 433, 2nd. ed.). Cf. C. K. 
Burdick, The Law of the American Constitution, p. 160; W. W. Willoughby, 
The Constitutional Law of the United States, I, 526; ‘‘The Legal Qualifi- 
cations of Representatives,” Amer. Law Rev. (1869), 3, 410-29. 
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vote. This part of such statutes has usually been de- 
clared void on the ground that it is beyond the power 
of the legislature to declare any one is elected to office 
who has not received the highest number of votes.*° 
This opinion is sound, for if these provisions were up- 
held instances might arise when a candidate who had 
received but very few votes would receive the office. It 
is perfectly proper to prevent the successful candidate 
from assuming office if he has violated the law. But 
in that case a new election should be held instead of 
awarding the office to a defeated candidate. 

It is at times difficult to determine just when a per- 
son becomes a candidate for office, thereby bringing 
himself under the provisions of the laws regulating the 
use of campaign funds. Persons often seek political 
support months before they publicly announce their 
candidacies. Is their use of funds for political purposes 
during this time to be regulated, or shall such use only 
be regulated after persons openly become active candi- 
dates? The Idaho Supreme Court has said: 


Under our primary election law a person is considered to be 
and is a candidate when he begins to seek a nomination for 
that office, and if we give the narrow construction contended 
for to the term “candidate,” the very object and purpose of the 
statute would be defeated, and a candidate for office might 
resort to all manner of bribery, promises, and expenditure of 
money in procuring his nomination up to the time he filed his 
nomination papers and if he should after that time not commit 
any bribery, not make any promises, and not make any ex- 
penditures of money in aid or promotion of his nomination, 
he would wholly evade the penal provisions of the statute.71 

® McKinney v. Barker, 180 Ky. 526, 1918; Dobbs v. Buford, 128 Ga. 483, 
1907; State v. Bell, 169 Ind. 61, 1907; State e Bateman, 162 N. C. 588, 1913. 


a ‘Adams uv. Lansdon, 18 Idaho 505, 1910; also in re Liebel’s Account, 
16 Pa. Dist. 938, 1907. 
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When the court adopts this construction, it must also 
assume the power of deciding the question of fact, what 
activities of a person are activities to gain political sup- 
port? 

The Wisconsin statute provides that all political dis- 

bursements must be made through a committee, except 
that a few incidental expenses may be met by persons 
residing in the county where such expenses are in- 
curred. The question arose: Is the gathering informa- 
tion concerning the workings of the state administra- 
tion and sending this information throughout the state 
just before a state election a violation of the law? The 
state supreme court held that, in so far as the act applied 
to such cases, it was unconstitutional. 
The question presented is whether this section restrains or 
abridges the liberty of the citizen to freely speak and publish 
his sentiments on all subjects. We think there is no doubt that 
it does do so. Under its terms a man, or a body of men, who 
are honestly convinced of the necessity of a change of policy 
in the state government, commit a crime if they spend any 
money in another county than their own in bringing their views 
to the notice of the voters of such other county. ... If this 
be not an abridgment of the freedom of speech, it would be 
difficult to imagine what would be. Under such a law no pio- 
neer in any reform which depends for its success on a change 
in the law could leave his own county and communicate his 
sentiments at his own expense to his fellow citizens of other 
counties without committing a crime.?2 


A strong dissenting opinion was filed, in which the dis- 
senting judges said: 


It is important to observe that the statute does not regulate the 
expenditures of money by persons in their political activities, 
or in promulgating their sentiments and convictions on any 


72 State v. Pierce, 163 Wis. 615, 1916. 
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subject or any policy of government disassociated from and 
independent of influencing voters in an election, and also that 
no person is precluded from participating as a speaker in po- 
litical campaigning in elections and speaking his sentiments 
freely, except that when a person so participates .. . he is 
required to file statements of his expenditures as such a 
speaker, or that he carry on his work at the expense ofa. . 
committee, who are required to file and make public all dis- 
bursements incurred by them for political purposes.7% 


The courts have been very strict in their construction 
of the statutes requiring itemized statements of cam- 
paign receipts and expenditures to be filed. The Penn- 
sylvania Superior Court has held that the statement 
of a candidate merely showing the money paid by the 
candidate to his agents and failing to show for what 
purposes these agents used the money was insufficient.** 
The Maryland statute permits treasurers of committees 
to act through sub-treasurers. The treasurer is required 
to file a detailed statement of all receipts and expendi- 
tures. The state court of appeals held that this state- 
ment must include an itemized account of all such activi- 
ties of the sub-treasurers, for the treasurer could not 
comply with the law unless the sub-treasurers gave 
him an itemized statement.”° 

In construing the provisions specifying exactly when 
these statements shall be filed the courts have again re- 
sorted to the rule of reasonableness. The reasonableness 
is to be determined by the facts of the case. The Ken- 
tucky Court of Appeals decided that it was unreasonable 
to require a candidate for magistrate to file a statement 
fifteen days before the election because, in an election 


73 Thid., p. 699. 

™Umbel’s Election, 43 Pa. Sup. 598, 1910. 

® Healy v. State, 115 Md. 381, 1911; also in re McLennan, 122 N. Y. 
Supp. 409, 1910. 
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for an office such as this, a statement filed fifteen days 
before an election could be of no more value than one 
filed a less number of days before. In an election of this 
kind, it was held, a few days would suffice to give 
publicity to the statement, while it might take much 
longer to provide the necessary publicity for a state wide 
election. The court then laid down its rule concerning 
the time of filing: “In a contest where a failure to 
reasonably and substantially comply with this, or any 
requirement of the Act is made a ground of contest, 
the question will be determined upon the circumstances 
of each particular case.”"® The Florida law requires 
candidates to file their first statement between thirty 
and twenty-five days before the election. A man became 
a candidate only twenty-one days before the election. 
Did his failure to file the first statement prevent his 
name from being put on the ballot? The Supreme Court 
of Florida held that if a person in good faith actually 
becomes a candidate at a time which is less than twenty- 
five days prior to the election, he must file all state- 
ments required, but he is not required to file one before 
he becomes a candidate.7” 

The Ohio Court of Appeals was called on to decide 
who is to judge of the truth or completeness of the 
statement filed. The election board and the Secretary 
of State had refused to issue a certificate of election to 
a successful candidate because he had not filed a true 
statement of his expenditures. The court said: 

There is nothing in this act which authorizes a board or officer 


whose duty it is to issue a certificate of election to refuse be- 
cause the statement filed is not a complete statement... . All 


%6 Sparkman v. Saylor, 180 Ky. 263, 1918. 
™ State v. Patterson, 67 Fla. 499, 1914. 
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that such board or officer has to do is to determine whether 
such a statement has been filed or not. The duty of determining 
whether such a statement is either incomplete or false devolves 
upon the court before whom a petition is filed charging that a 
candidate has not complied with the provisions of this act.78 


In California the provision that requires a statement 
of expenses under oath before the successful candidate 
may assume office has been held unconstitutional on the 
grounds that the oath of office is contained in the con- 
stitution, and that the constitution states that no further 
oath shall be required.’® Since all candidates whether 
successful or not are required to file this sworn state- 
ment, it seems that the court would have been justified 
in considering this oath a valid election regulation and 
not one contrary to the constitutional prohibition. 

The impeachment of Governor Sulzer of New York 
in 1913 furnished one of the outstanding instances of 
the application of statutes regulating campaign contribu- 
tions and expenditures. According to the New York 
law, candidates are required after the primary or elec- 
tion to file a statement of the contributions to their 
campaign funds. Sulzer filed a statement showing that 
$5,460 had been contributed to his campaign. There 
was conclusive evidence, however, that he had failed to 
account for an additional $8,500, and the court of im- 
peachment found him guilty of making a false state- 
ment of contributions.®° 

In 1927 the conviction of Mayor Duvall of Indian- 
apolis for violation of the Indiana corrupt-practices act 


7% State v. Belknap, 3 Ohio App. 190, 1914. 

7 Bradley v. Clark, 133 Cal. 196, 1901. 

80 Proceedings of the Court for the Trial of Impeachments, People of the 
State of New York by the Assembly thereof against William Sulzer, as 
Governor, pp. 46-56 for articles of impeachment, p. 1781 for findings. 
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of 1913 received wide publicity. Duvall was found 
guilty of having received $14,500 from William H. 
Armitage, an Indianapolis politician, to help pay his 
expenses in the campaign for mayor. In return for this 
contribution, Duvall agreed to appoint certain men 
designated by Armitage to the Board of Public Works 
of the city. The penalty for this violation of the law 
was a fine of one thousand dollars and thirty days im- 
prisonment. The sentence carried with it the additional 
penalty of ineligibility to hold a public office for four 
years from the date of the commission of the offense. 
This clearly meant that the law required the removal 
of Duvall from the position of mayor. He made, how- 
ever, a determined fight to retain his place. He secured 
the resignation of the city comptroller, his own ap- 
pointee, and appointed Mrs. Duvall to this position. 
Since the comptroller succeeds to the mayor’s office in 
case the latter becomes vacant, Duvall arranged it so 
that if he was forced out of office, a member of the 
Duvall family would still be mayor. It was not without 
much litigation that the Duvalls finally resigned, and 
the city council elected a new mayor.®1 
. The question has arisen: How far do the provisions 
requiring a statement of campaign contributions and 
expenditures extend? Do they apply to funds spent for 
political purposes by an organization not connected with 
a political party? These provisions usually state that all 
candidates and political committees shall file a statement 
of their receipts and expenditures. A definition of a 
81H. W. Marsh, “Indianapolis,” Good Government, 44 (1927), 8; and 


Maurice Early, ‘Indianapolis Mayor Faces Jail Sentence,” Nat. Munic. Rev., 
16 (1927), 684. ; 
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political committee similar to the following New York 
definition is commonly given. This definition is that: 


The term political committee . . . means any committee or 
combination of three or more persons codperating to aid or 
promote the success or defeat of a political party or principle, 
or of any proposition submitted to the voter at a public elec- 
tion; or to aid or take part in the election or defeat of a candi- 
date for public office ... ; but nothing in this article shall 
apply to any committee or organization for the discussion or 
advancement of political questions or principles without con- 
nection with any election.8? 


The New York Courts have in two instances had to 
decide whether certain organizations spending money 
to influence the views of voters were political commit- 
tees under the terms of this definition. The Home Rule 
Tax Association expended funds to defeat a proposed 
amendment to the New York constitution. Action was 
brought against the Association for failure to file the 
statement required of political committees. In deciding 
this case, the New York Supreme Court said: 


Under the election law, it is plain that where three or more 
persons cooperate to bring about the election or defeat of a 
candidate or proposition at an election, and make any expendi- 
ture of money in doing so, they must make a report of their 
receipts and disbursements. The only exception to this rule is 
that it shall not apply to a committee or organization for the 
discussion or advancement of political questions without con- 
nection with any election. . . . Concededly, the defendant 
circulated literature seeking to defeat a proposition pending at 
the election for the amendment of the Constitution. It not only 
circulated its general literature, but referred to the election 
and asked the voters receiving the literature . .. to vote 
against the proposition. ... It is not claimed that the ap- 


2 Cahill’s. Cons. Stats., 1923, c. 16, sec. 320. Cf. Comp. Stats. of Neb., 
1922, c. 18, sec. 2307. 


CAMPAIGN EXPENDITURES “143 


pellant is required to report as to its general receipts and ex- 
penditures, which are made in the prosecution of its ordinary 
affairs ; but it must report, and, in the investigation of its ex- 
penses, inquiry may be made with reference to any receipts 
and expenditures which entered into the campaign carried on 
by it to defeat the proposition.83 


The second of these cases concerned the Anti-Saloon 

League of New York. It was charged that the League 
through its officers and employees, and at its expense, 
had circulated campaign literature, furnished workers 
at the polls, and engaged in other political activities to 
aid or defeat candidates at the election of 1922. The 
League claimed that its activities were educational, not 
political. The Supreme Court ruled that the League 
was liable to the law requiring the filing of statements, 
saying: 
Many activities in connection with elections are educational, 
but their motive is to affect the result, and to aid or defeat 
candidates or propositions submitted for a decision by the bal- 
lot box. When money is received for such purposes, the law 
requires publicity to disclose its source and amount, and to 
test the sincerity for the public good of the means and propa- 
ganda employed. The law is predicated upon the truth that 
publicity will never hurt a good cause, and has destroyed many 
bad ones.84 


The case went to the New York Court of Appeals. 
While this court reversed the decision of the lower 
court because of a technicality, it upheld the principle 
at issue. The Court of Appeals expressed the opinion 
that the activities of the League had made it liable 
either under the statute prohibiting contributions from 
non-political corporations, or under the provision 


83 In re Woodbury, 160 N. Y. Supp. 902, 1916. 
84 In re Anti-Saloon League of New York, 198 N. Y. Supp. 605, 1923. 
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requiring the filing of a statement by a political 
committee.®° 

One of the more recent ideas advanced for the pre- 
vention of the control of elections by the use of tre- 
mendous campaign funds is that these funds should be 
supplied by the state, and that no money should be fur- 
nished by private individuals, or at least it should be 
furnished in only very limited amounts. Colorado is 
the only state that has enacted such legislation.8* This 
law provided that the expenses of conducting cam- 
paigns leading to an election should be paid only by the 
state and by the candidates. The state was to pay to the 
state chairman of each political party twenty-five cents 
for each vote cast at the last preceding general election 
for the nominee for governor of that political party. 
The state chairman was required to give bond that he 
would cause one-half of this money to be expended for 
legitimate campaign purposes and the other half to be 
distributed to the county chairmen of his party. Within 
thirty days after election he was required to make a 
report to the state treasurer showing in detail his ex- 
penditures of this fund. A candidate was permitted to 
contribute not more than forty per cent of the first 
year’s salary of the office for which he was a candidate. 
Any other person making contributions, or any person 
receiving contributions from any other than these two 
sources was declared guilty of a felony. 

At the time of the election of 1912, the state chair- 
men of both the Republican and Democratic parties 
brought action in the case of McDonald v. Galligan in 
the state supreme court petitioning for an order requir- 


85 Tbid., 238 N. Y. 457, 1924. 
86 Acts, 1909, sec. 2401-A, 
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ing the state treasurer to pay over to them the funds 
as required by the act. The Attorney-General appeared 
for the state and filed a demurrer. The demurrer was 
sustained by the court on the ground that the act was 
unconstitutional. Under these circumstances there is 
no written opinion such as is rendered where cases are 
appealed from the district court. There is, therefore, no 
indication of the reasons for this opinion of the court.87 

While Colorado is the only state that has attempted 
to meet campaign expenses by a grant of public funds, 
this step has been advocated by a number of men 
prominent in public life. It will be shown in a later. 
chapter that President Roosevelt suggested that at least 
part of the expefises of national campaigns should be 
paid by the United States Government. A discussion of 
the merits of public payment of campaign expenses will 
also be made in this later chapter.8® 

Have the restrictions on the use of campaign funds 
discussed in this chapter brought the desired results? 
Have they mitigated the abuses that arose when few 
limitations were placed on the raising and spending of 
money to influence elections? In trying to reach an 
answer to this question inquiry was made of the attor- 
ney-general of each of the states if he thought such 
laws had proved themselves efficacious in his state. 
Thirty-six replies were received. The answer in all but 
five cases was that these laws had produced good re- 
sults and had done much toward the elimination of 
undesirable practices in connection with elections. 

87 Letter of Mr. F. M. Keezer, an attorney of Denver. Cf. R. C. Brooks, 


Political Problems and Electoral Problems, p. 348. 
88 See chapter 8. 
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The five replies that these acts had not proved effec- 
tive are very interesting. The Attorney-General of 
Utah wrote: 


The feature pertaining to the expenditure of funds, in my 
judgment, should be very greatly modified and changed. I see 
no reason for attempting to limit the amount one may spend 
in campaigning, and it is my experience that, in spite of the 
Corrupt-Practices Act as it stands in this state, and in the 
nation as well, political parties and individuals find ample ways 
in avoiding the laws in the expenditure of money for cam- 
paign purposes. The laws being as they are simply make indi- 
viduals and campaign committees, as well as the political 
organizations, law breakers, as they do not pretend to follow 
them or live up to their provisions in this regard, and it is 
useless to try to enforce them in this respect.89 


The Attorney-General of Wyoming wrote that he did 
not “‘set very great store upon their value as a prevent- 
ative from practices which might be called corrupt and 
which might be resorted to in an election.”®°° The At- 
torney-General of Minnesota thought that the act “has 
been of some effectiveness in maintaining the purity of 
elections,’ but he added, “Some of its provisions are 
rather absurd and are more honorable in their breach 
than in their observance.”’®1 The Attorney-General of 
North Dakota thought that on the whole the Corrupt- 
Practices Act had had a good effect, but that 


In recent years, owing to the bitterness of the fight between 

“special privilege” on the one side and honest and progressive 

government on the other, with the towns and cities generally 

supporting the former and the organized farmer and laborer 

the latter, many provisions of the act have been violated, be- 
89 Letter, March 3, 1921. 


*0 Letter, March 22, 1921. 
“1 Letter, February 23, 1921. 
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cause under such a condition it is impossible to get impartial 
enforcement of the law.92 


The Attorney-General of New Mexico thought that the 
act of his state “has not been effective in obviating 
fraud and other corruption at elections.”” He thought 
the prohibition law had had much more to do with bet- 
tering election conditions than any other one thing.®* 

It is probably through the arousal of public interest 
in, and antagonism to, the expenditure of large sums 
at elections that the solution must be sought. There is 
evidence for the belief that public opinion adverse to 
such expenditure is being developed. Parties and candi- 
dates are now very careful to show that their expendi- 
tures are of a reasonable amount and that small contri- 
butions have been received from a large number of 
people rather than large contributions from a few. In 
the campaign of 1916 the Democrats appointed a finance 
committee in every town of more than five hundred 
inhabitants and through these committees attempted to 
have every Democrat contribute toward the cost of the 
campaign.°* About two hundred and fifty thousand 
contributed. In the same campaign, the Republicans 
appealed for contributions of ten dollars from every 
Republican.*® It is generally believed that the large 
sums spent in behalf of the candidacies of General 
Wood and Governor Lowden seriously militated against 
their chances of securing the Republican nomination 


9 Letter, March 3, 1921. This is the opinion of an official elected by the 
Non-Partisan League. 

% Letter, February 25, 1921. 

%T, H. Price, and Richard Spillane, “Stalking for Nine Million Votes,” 
World’s Work, 32 (1916), p. 663. 

% Hearings on Presidential Compaign Expenses Before a Sub-committee of 
the Committee on Privileges and Elections, U. S. Senate, Pursuant to 
Sen. Res. no. 357. 66th. Cong., 2nd. Sess. 1921, p. 1568. 
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for President in 1920. The Republicans felt that the 
large expenditures of these two candidates would make 
it too easy for the Democrats to allege that the nomi- 
nation had been bought. In the election of that year the 
Democrats solicited donations from half a million party 
members. Mr. Hays, in directing the Republican appeal 
for funds, used many of the methods which had been 
employed in the war-time Red Cross and Liberty Loan 
drives to secure as large a number of contributions as 
possible. Mr. Hays announced that his organization 
had adopted the policy of not accepting more than 
$1,000 from any individual. Even during the campaign 
this policy was not lived up to, and when a deficit of 
$1,350,000 was found at the end of the campaign, there 
was no pretense at placing a limit on contributions to 
meet the deficit.9® 

During the campaign of 1924 the Democrats had 
difficulty in getting funds from any sources. The Re- 
publicans denied that they were collecting an extrava- 
gant fund. Advertisements in newspapers were used to 
convince voters that no more was being spent than the 
size of the country and the importance of the issues 
demanded. One of the most striking of these advertise- 
ments appeared in reply to a charge of Senator La 
Follette’s that a slush fund was being collected in Mr. 
Coolidge’s behalf. This advertisement was headed: 
HOW MUCH IS $3,000,000? It then went on to show 
that Wrigley spends $3,500,000 and Ford $6,000,000 
each year in advertising. It was stated that it cost just 


%6 Tbid., passim, especially pp. 1080, 1187, 1337, 1387, 1544. Cf. P. O. Ray, 
An Introduction to Political Parties and Practical Politics, pp. 204-7, for 
an excellent discussion of the movement for the democratizing of party 
funds. 
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short of $12,000,000 to persuade people to subscribe 
for the Victory Loan. The question left with the read- 
ers of the advertisement was: If these other expendi- 
tures made in appealing to the public are legitimate, is 
is not equally legitimate for the Republican party to 
spend $3,000,000 to educate the voters on the issues of 
a presidential campaign ?%? 

These instances show that the political leaders are 
fearful of an opinion that they are being lavish in the 
use of money. If the voters become so strongly opposed 
to such campaign methods that they will refuse to sup- 
port parties and candidates using them, the solution 
will have been found. It is believed that the type of 
legislation with which this chapter has dealt will help 
greatly toward that end, and for that reason it has been 
well worth while.®® 


8? New YVork Times, Oct. 24, 1924. 

%8 Since this chapter was written, James K. Pollock’s Party Campaign Funds 
has appeared. Mr. Pollock’s outstanding contribution is a careful analysis of 
the party financial statements, national, state, and local. He has supple- 
mented this analysis by interviews and correspondence with leading party 
officials. 


CHAPTER VI 


THE POWER OF THE FEDERAL GOVERN- 
MENT OVER ELECTIONS 


HE framers of the Federal Constitution made no 

attempt to take away from the individual states 
the regulation of the suffrage within their respective 
borders. It was clearly recognized that the regulations 
in regard to voting for state and local officials should 
be made in the state constitutions or by statutes en- 
acted by the state legislatures. The framers of the 
Federal Constitution did not even provide a uniform 
system of suffrage for national elections. They pro- 
vided merely that the electors of the House of Repre- 
sentatives should have the qualifications requisite for 
electors of the most numerous branch of the legislature 
of the state in which the elector resided.* Although the 
Constitutional Convention had adopted the qualifica- 
tions set down by each state, it was felt that the Na- 
tional Government must have some sort of control over 
the election of its own officers. It was provided, there- 
fore, that 


The time, places, and manner of holding elections for Senators 
and Representatives shall be prescribed in each State by the 
legislature thereof; but the Congress may at any time by law 
make or alter such regulations, except as to the places of 
choosing Senators.2 


Each state was also given control of the manner in 
which the electors for president and vice-president 
should be chosen: 


1 Constitution of United States, Article 1, Section 2. 
2 Tbid., Article 1, Section 4. 
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Each State shall appoint, in such manner as the Legislature 
thereof may direct, a number of electors, equal to the whole 
number of Senators and Representatives to which the State 
may be entitled in the Congress.® 


The Constitution merely retained for Congress the 
right to determine “the time of choosing the electors 
and the day on which they shall give their votes ; which 
day shall be the same throughout the United States.’’4 

During the debate in the Virginia Convention over 
the adoption of the Federal Constitution, Mr. Monroe 
asked why Congress had been given the ultimate con- 
trol over the time, place and manner of elections of 
representatives, and the time and manner of the elec- 
tion of Senators, but not over the place of the election 
of Senators. Mr. Madison answered that the reason 
for the exception was that if Congress could fix the 
place of choosing the Senators, it might compel the 
state legislatures to elect them in a different place from 
that of their usual sessions, which would produce some 
inconvenience and was not necessary for the object of 
regulating elections. But it was necessary to give the 
general government a control over the time and manner 
of choosing the Senators to prevent its own dissolution. 
It was thought that the regulation of the time, and 
manner of electing the representatives should be uni- 
form throughout the continent. Some states might 
regulate the elections on the principles of equality and 
others might not. Should the people of any state by any 
means be deprived of the right of suffrage, it was 
judged proper that it should be remedied by the general 
government. It was found impossible to fix the time, 


3 Tbid., Article 2, Section 1. 
4 Ibid. 
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place, and manner, of the election of representatives in 
the Constitution. It was found necessary to leave the 
regulation of these in the first place to the state govern- 
ments, as being best acquainted with the situation of 
the people, subject to the control of the general govern- 
ment, in order to enable it to produce uniformity and 
prevent its own dissolution. If these regulations are 
made properly by the state legislatures, the congres- 
sional control will very probably never be exercised.® 

Hamilton defended this provision of the Constitution 
very strongly in the Federalist. He said: 


Its propriety rests upon the evidence of this plain proposition, 
that every government ought to contain in itself the means of 
its own preservation. ... There were only three ways in 
which this power could have been reasonably organized; it 
must have been either wholly lodged in the national legislature, 
ot wholly in the state legislatures, or primarily in the latter, 
and ultimately in the former. The last mode has with reason 
been preferred by the convention. . . . Nothing can be more 
evident than that an exclusive power of regulating elections 
for the national government in the hands of the state legisla- 
tures would leave the existence of the provision entirely at 
their mercy. They could at any moment annihilate it by neg- 
lecting to provide for the choice of persons to administer its 
affairs.6 


Although this Article 1, Section 4, of the Constitu- 
tion gave Congress sufficient power, should it see fit, to 
assume entire and exclusive control of the election of 
Senators and Representatives; to establish regulations 
governing such elections; and to apply and enforce 
these regulations by federal officials and tribunals, yet 
little was done by Congress until the reconstruction 


5 Max Farrand, Records of the Federal Convention of 1787, III, 311-14. 
©The Federalist, no. 59, passim. 
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period. In 1842, Congress, believing that the system 
employed in some states of electing all the members of 
the House of Representatives on a general ticket gave 
an undue power to the party in the majority in a state, 
enacted a law declaring that each member should be 
elected by a separate district comprised of contiguous 
territory.” 

As early as 1792 Congress, under authority of Article 
2, Section 1, of the Constitution, declared that presi- 
dential and vice-presidential electors should be appointed 
by each state within thirty-four days preceding the first 
Wednesday in December in each presidential year.® 
This provision was amended in 1845 when Congress 
provided that such electors should be chosen on the 
Tuesday next after the first Monday in November of 
the year in which they are to be appointed.® 

It was not, however, until after the adoption of the 
Fourteenth and Fifteenth Amendments to the Federal 
Constitution that Congress made any serious attempt to 
limit the power of the individual states to specify the 
electorate, or that Congress took any important steps 
toward regulating elections. The Fourteenth Amend- 
ment, adopted in 1868, provided that 


Representatives shall be apportioned among the several States 
according to their respective numbers, counting the whole 
number of persons in each State, excluding Indians not taxed. 
But when the right to vote at any election for the choice of 
electors for President and Vice President of the United 
States, Representatives in Congress, the Executive and Judi- 
cial officers of a State, or the Members of the Legislature 
thereof, is denied to any of the male inhabitants of such State, 
7U. S. Statutes at Large, vol. 5, p. 491. 


8 Ibid., vol. 1, p. 239. 
®* Vol. 5, p. 721. 
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being twenty-one years of age, and citizens of the United 
States, or in any way abridged, except for participation in 
rebellion, or other crime, the basis of representation therein 
shall be reduced in the proportion which the number of such 
male citizens shall bear to the whole number of male citizens 
twenty-one years of age in such State.1° 


The federal government now had the power to force 
the several states to extend the suffrage to practically 
all adult males even in strictly state elections, or suffer 
the penalty of reduced representation in Congress. 

As a matter of fact, however, the penalty has never 
been applied, although many of the states do deny the 
right to vote contrary to the provisions of this amend- 
ment. From time to time much interest has been 
aroused concerning the denial to the negroes of the 
right to vote, and several bills have been introduced 
into Congress looking toward the enforcement of the 
penalty for such denial, but no action has been taken. 
Even the Republican party, which would gain most 
from negroes being permitted to vote, or from a re- 
duction in Southern representation, has never seriously 
tried to see that either was accomplished. Its successive 
platforms from 1868 until the present show less and 
less desire by the party to do anything about the 
matter.1? 

The problem has arisen: Does this penalty of re- 
duced representation apply to states which deny the 
right to vote on other grounds than race, color, or 
previous condition of servitude? Various qualifications, 
such as payment of a poll-tax, literacy test, requirement 
of registration and of residence for a term of years in 


10 Fourteenth Amendment to U. S. Constitution, sec. 2. 
11K. H. Porter, A History of Suffrage in the United States, pp. 221-2. 
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the state, have been set up in many states. Are these 
states liable to a reduction in representation under the 
terms of Section 2 of the Fourteenth Amendment? 
Under a literal interpretation of this section these states 
are undoubtedly Jiable to the penalty, even though such 
liability may not have been intended at the time the 
Amendment was drafted. It has been argued, however, 
that a literal interpretation should not be made, that this 
section did not vest in Congress the power to reduce 
the representation of a state which had set up qualifi- 
cations that were uniform and did not discriminate 
against individuals on account of race, color, or previous 
condition of servitude.}” 

Under either of these interpretations, it is practically 
impossible to determine the number of males to whom 
suffrage has been denied. The Fourteenth Amendment 
says the basis of representation shall be reduced in the 
proportion which the number of male citizens to whom 
the right to vote has been denied shall bear to the whole 
number of male citizens twenty-one years of age in 
such state. It would seem possible to compute this num- 
ber only in a most haphazard, uncertain fashion. How 
many males could pay their taxes if they so desired? 
How many could meet the literacy test if they tried? 
How nearly can an accurate determination be made of 
the number excluded because of race? Certainly, the 
proportion of the actual adult male population to the 
number voting in an election would offer no basis for 
reduction in representation. This would assume that all 
qualified voters exercise their privilege, which is, of 

2 Emmet O’Neal, “The Power of Congress to Reduce Representation in 


the House of Representatives and in the Electoral College,’’ North Ameri- 
can Rev., 181 (1905), 530. 
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course, a very untrue assumption. The practical diffi- 
culties of enforcing this provision, then, are very 
Sica, 

If the interpretation that this reduction in repre- 
sentation is to be enforced only for a denial of the right 
to vote because of race or color is accepted, this section 
has, in effect, been made meaningless by the Fifteenth 
Amendment. This Amendment, adopted in 1870, pro- 
vided that “The Right of citizens of the United States 
to vote shall not be denied or abridged by the United 
States or by any State on account of race, color, or 
previous condition of servitude.” Congress was given 
power to enforce this article by appropriate legisla- 
tion.14 After the adoption of this Amendment, the 
representation of a state could not be reduced for a 
denial of the suffrage because of race or color, for it is 
unconstitutional for such denial to take place.1® The 
anomalous situation would arise of penalizing a state 
for doing an act which constitutionally it cannot do.1® 

Section one of the Fourteenth Amendment provides 
that 


All persons born or naturalized in the United States, and sub- 
ject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. No State shall 
make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States. 


18 See E. G. Murphy, “Shall the Fourteenth Amendment Be Enforced?” 
North American Rev., 180 (1905), 109, for a further discussion of these 
difficulties. 

14 Fifteenth Amendment to the U. S. Constitution. 

18 This does not imply that there is not an actual denial or limitation on 
voting by negroes in the Southern States. This denial or limitation, 
however, comes about either through individual actions to which the Four- 
teenth Amendment is not applicable, or through clever constitutional pro- 
visions or legislative enactments which are not openly in contravention of this 
Amendment. 

16K. H. Porter, op. cit., p. 225. Cf. O’Neal, Emmet. op. cit. 


FEDERAL GOVERNMENT 157 


Soon after the adoption of this Amendment, the im- 
portant question arose: Is the right to vote one of the 
privileges and immunities of federal citizenship which 
is beyond the power of a state to abridge? This issue 
was clearly met by the United States Supreme Court in 
the case of Minor v. Happersett!? in 1874. A woman 
sought to register in Missouri where the law provided 
only for male suffrage. She maintained that the Four- 
teenth Amendment forbade any state to abridge the 
privileges of a United States citizen, that she was a 
citizen, and that the elective franchise was a privilege 
of citizenship. Missouri, therefore, had violated the 
Constitution by denying this right. The court acknowl- 
edged this woman to be a citizen and entitled to all the 
privileges and immunities guaranteed by the Constitu- 
tion, but it declared that the right to vote was not one 
of these privileges and immunities. The court said: 


The United States has no voters in the states of its own cre- 
ation. The elective officers of the United States are all elected 
directly or indirectly by State voters. ... The amendment 
(Fourteenth) did not add to the privileges and immunities of 
a citizen. It simply furnished an additional guaranty of such 
as he already had. No new votes were necessarily made by it. 
Indirectly it may have had that effect, because it may have 
increased the number of citizens entitled to suffrage under the 
constitutions and laws of the States, but it operates for this 
purpose, if at all, through the States and the State laws, and 
not directly upon the citizen. It is clear, therefore, we think, 
that the Constitution has not added the right of suffrage to the 
privileges and immunities of citizenship as they existed at the 
time it was adopted. 

1721 Wall. (U. S.) 162, 1874. For similar opinion see U. S. v. Anthony, 
Fed. Cases no. 14,459, 1872. In Pope v. Williams, 193 U. S. 621, 1903, a 
Maryland law requiring declaration of intent to become a state citizen 


a year before registration was held valid. This was not a denial of a 
privilege or immunity to a citizen of the United States. 
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Although the decision in the Minor v. Happersett 
case disposed of the argument that the Fourteenth 
Amendment extended the privileges and immunities of 
citizens of the United States to the point of conferring 
the suffrage upon such citizens, the Supreme Court in 
a later case, ex parte Yarborough,'® denied that it was 
correct to say that the right to vote for a member of 
Congress does not depend on the Constitution of the 
United States. It was held that this office was created 
by the Constitution, and that article 1, section 2 of the 
Constitution declares how the office shall be filled. The 
court declared : 

The States in prescribing qualifications for voters for the most 
numerous branch of their own legislatures do not do this with 
reference to the election for Members of Congress, nor can 
they prescribe the qualification for voters for those, eo nomine. 
They define who are to vote for the popular branch of their 
own legislature, and the Constitution of the United States 
says the same persons shall vote for Members of Congress in 
that State. ... It is not true, therefore, that electors for 
Members of Congress owe their right to vote to the State law 


in any sense which makes the exercise of the right to depend 
exclusively on the law of the State. 


The court went on to state that when it had said in the 
Minor v. Happersett case that the Constitution does not 
confer the right of suffrage upon any one, it was com- 
bating the argument that this right was conferred on 
all citizens. In opposition to this idea the court had 
said that the right is not definitely conferred by the 
Constitution alone, because you have to look to the law 
of the State for the description of the class entitled 
to vote. But the court had not intended to say that when 


#110 U. S. 651, 1883. For a similar opinion see Wiley v. Sinkler, 179 U. 
S. 58, 1900. 
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the class or person is thus ascertained his right to vote 
for a member of Congress was not fundamentally 
based upon the Constitution, which created the office 
and declared it should be elective, and pointed to the 
means of ascertaining who should be electors. 

In comparing its decision in this case with its previ- 
ous decision in the Happersett case, the court, while 
repeating that the right to vote is not a privilege inher- 
ent in United States citizenship, was strongly empha- 
sizing the principle that the right of an elector of the 
most numerous branch of the state legislature to vote 
for members of Congress is given by Article 1, Section 
2 of the Federal Constitution, and that this right may 
be protected by national legislation.1® 

With the adoption of the Fifteenth Amendment the 
federal government was given a further control over 
state elections. While this Amendment did not confer 
the right of suffrage upon any one individually, nor 
secure this right to any class of citizens, yet it did 
decree that neither the United States, nor any state 
should deprive any citizen of the right to vote because 
of race, color, or previous condition of servitude. This 
Amendment did not give negroes the right to vote inde- 
pendent of other restrictions and qualifications imposed 
by the states on all voters. It simply relieved the negroes 
of discrimination because of race, color, or former 
slavery. While the right to vote still comes from the 
state, the right of exemption from the prohibited dis- 
crimination now comes from the United States. To 
prevent such discrimination the federal government 
now has the right to prevent any state action that 
would cause such discrimination. The Supreme Court 

19 See C. K. Burdick, The Law of the American Constitution, p. 334. 
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in the leading case, United States v. Reese, expressed 
this idea, as follows: 


The fifteenth amendment does not confer the right of suffrage 
upon any one. It prevents the states, or the United States, 
however, from giving preference in this particular, to one 
citizen of the United States over another on account of race, 
color, or previous condition of servitude. Before its adoption, 
this could be done. It was as much within the power of a 
State to exclude citizens of the United States from voting on 
account of race, ... as it was on account of age, property, 
or education. Now it is not. If citizens of one race having cer- 
tain qualifications are permitted by law to vote, those of 
another having the same qualifications must be. Previous to 
this amendment there was no constitutional guaranty against 
this discrimination. Now there is. It follows that the amend- 
ment has invested the citizens of the United States with a new 
constitutional right. That right is exemption from discrimina- 
tion in the exercise of the elective franchise on account of 
race, color, or previous condition of servitude.2° 


Probably the most comprehensive interpretation of 
the Fifteenth Amendment was made by the Supreme 
Court in the case involving the grandfather clause of 
the Oklahoma constitution. In this case it was pointed 
out that while this Amendment gave no right to vote, 
in its actual operation it might, through its prohibition 
against discrimination, have the effect of extending the 
suffrage. Mr. Justice White, speaking for the court, 
said: 

Beyond doubt the amendment does not take away from the 
state governments in a general sense the power over suffrage 


which has belonged to those governments from the beginning. 
.. . In fact, the very command of the amendment recognizes 
2U. S. uv. Reese, 92 U. S. 214, 1875. Other cases upholding the same 


principle are Anthony v. Haldeman, 7 Kans. 50, 1879; LeGrand v. U. S.. 
12 Fed. 577, 1882; U. S. v. Cruikshank, 92 U. S. 555, 1875 
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the possession of the general power by the state, since the 
amendment seeks to regulate its exercise as to the particular 
subject with which it deals. But it is equally beyond the possi- 
bility of question that the amendment in express terms restricts 
the power of the United States or the states to abridge or deny 
the right of a citizen of the United States to vote on account 
of race, color, or previous condition of servitude. . . . While 
in the true sense, therefore, the amendment gives no right of 
suffrage it was long ago recognized that in operation its pro- 
hibition might measurably have that effect; that is to say, that 
as the command of the amendment was self-executing and 
reached without legislative action the conditions of discrimi- 
nation against which it was aimed, the result might arise that 
as a consequence of the striking down of a discriminating 
clause a right of suffrage would be enjoyed by reason of the 
generic character of the provision which would remain after 
the discrimination was stricken out.?1 


The grandfather clause in the Oklahoma constitution 
was declared violative of the Fifteenth Amendment and, 
therefore, invalid. 

To prevent the denial of the right to vote forbidden 
by the Fifteenth Amendment, Congress enacted legis- 
lation which amounted to a positive direct control over 
the suffrage in both national and state elections. It will 
be pointed out in the course of this chapter, however, 
that Congress went too far in attempting to extend its 
control under authority of this Amendment, and that 
the more recent opinions of the United States Supreme 
Court hold that this Amendment only forbids denial or 
abridgment of the right to vote on account of race, 
color, or previous condition of servitude by the states 
as such. 


21 Guinn v. United States, 238 U. S. 347, 1914. A similar opinion on the 
Maryland grandfather clause case is Myers v. Anderson, 238 U. S. 368, 
1914; an earlier statement of the operation of the 15th Amend. to the same 
effect is found in Neal v. Delaware, 103 U. S. 370, 1880. 
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By its statute of May 31, 1870,? entitled an “Act to 
enforce the right of citizens of the United States to 
vote in the several States of this Union,” and the 
amendment to this act of February 28, 1871,?3 Con- 
gress instituted a comprehensive system for dealing 
with elections. This act first provided that all citizens 
of the United States otherwise qualified to vote should 
be entitled to vote without distinction of race, color, or 
previous condition of servitude. Election officials were 
required to give all voters equal opportunity to perform 
any prerequisites for voting. Any official violating this 
section was declared guilty of a misdemeanor and also 
on proper action would be required to pay the aggrieved 
person five hundred dollars. Preventing or hindering 
any person by bribery or intimidation from doing any 
act necessary to qualify him for voting or from voting 
at any election, or any combination for this purpose was 
similarly penalized. Section nineteen of this statute 
made divers of the acts which many states had previ- 
ously penalized as corrupt practices at elections crimes 
against the United States if committed at any election 
for representative in the Congress of the United States. 
This enumeration of unlawful practices included im- 
personation, repeating, voting without the lawful right 
to vote, doing an unlawful act to secure the right to 
vote for himself or any other person, using bribery or 
intimidation to prevent any qualified voter from voting, 
inducing any officer of such election to receive illegal 
votes, or to violate his duty in any way. Any of these 
acts taking place in connection with registration were 
equally declared illegal. 


22U. S. Statutes at Large, vol. 16, p. 140. 
2U. S. Statutes at Large, vol. 16, p. 433. 
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As the means of enforcing these provisions the act 
provided for the appointment by circuit judges of the 
United States of supervisors to attend places of regis- 
tration and elections with authority to challenge any 
person proposing to register or to vote unlawfully, to 
witness the counting of the votes, and to identify by 
their signatures the registration of voters and election 
tally sheets. United States marshals were empowered 
to appoint special deputies to preserve order and pre- 
vent fraud at such elections. The United States district 
courts were given jurisdiction of all offenses under 
this act. 

The purpose of this act was to carry out the pro- 
visions of the Fifteenth Amendment preventing any 
disqualification from voting because of race, color, or 
previous condition of servitude. To secure this pur- 
pose, Congress committed to federal officers a very full 
participation in the process of the election of Congress- 
men from the registration of voters to the final cer- 
tification of the results. 

This right of oversight of elections by the federal 
government was resisted in some of the states. The 
controversy reached a judicial settlement in the leading 
case, ex parte Seibold, decided in 1879.24 This case arose 
out of the arrest of certain state-appointed judges who 
were charged with interfering with and resisting super- 
visors and deputy marshals holding appointment from 
the federal government under the act of 1870. These 
state officials were also indicted for stuffing the ballot 
box. The defendants maintained that the federal offi- 
cials had been without constitutional authority, and, 


100 U.S: 371, 1879. 
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therefore, that the resistance offered them was not a 
legal offense. 

Since the decision handed down by Mr. Justice Brad- 
ley in this case forms the basis of later court decisions 
in regard to federal control of elections, it is well to 
quote extensively from his opinion. Justice Bradley took 
the constitutional provision giving Congress power to 
make or alter state regulations concerning Congres- 
sional elections as the basis of his opinion. He said: 


There is no declaration that the regulations shall be made 
either wholly by the state legislatures, or wholly by Congress. 
If Congress does not interfere, of course, they may be made 
wholly by the state; but if it chooses to interfere, there is 
nothing in the words to prevent its doing so, either wholly or 
partially. On the contrary, the necessary implication is that it 
may do either. It may either make the regulations, or it may 
alter them. If it only alters, leaving, as manifest convenience 
requires, the general organization of the polls to the state, 
there results a necessary cooperation of the two governments 
in regulating the subject. But no repugnance in the system of 
regulations can arise thence, for the power of Congress over 
the subject is paramount. When exercised the action of Con- 
gress, so far as it extends and conflicts with the regulations of 
the state, necessarily supersedes them. 


As to the supposed incompatibility of independent 
sanctions and punishments imposed by the two govern- 
ments for the enforcement of the duties required of 
their respective officers of election, and for their pro- 
tection in the performance of those duties, the court 
said: 

While the State will retain the power of enforcing such of its 
own regulations as are not superseded by those adopted by 


Congress, it cannot be disputed that if Congress has power to 
make regulations, it must have power to enforce them, not 
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only by punishing the delinquency of officers appointed by the 
United States, but by restraining and punishing those who at- 
tempt to interfere with them in the performance of their 
duties ; and if, as we have shown, Congress may revise exist- 
ing regulations, and add to or alter the same as far as it 
deems expedient, there can be as little question that it may 
impose additional penalties for the prevention of fraud com- 
mitted by the State officers in the elections, or for their viola- 
tion of any duty relating thereto whether arising from the 
common law or from any other law, state or national... . 
When, in the performance of their functions, State officers are 
called upon to fulfill duties which they owe to the United 
States as well as to the State, has the former no means of 
compelling such fulfillment? It is the duty of the states to 
elect Representatives to Congress. The due and fair election 
of these Representatives is of vital importance to the United 
States. . . . It certainly is not obliged to stand by as a passive 
spectator when duties are violated and outrageous frauds are 
committed. . . . A violation of duty is an offense against the 
United States for which the offender is justly amenable to 
that government. ...If Congress has not, prior to the 
passage of the present laws, imposed any penalties to prevent 
and punish frauds and violations of duty committed by officers 
of election, it has been because the exigency has not seemed 
sufficient to require it, and not because Congress has not the 
requisite power.?5 

This extended quotation shows that the Supreme 
Court upheld Congress in its extremely comprehensive 
control of Congressional elections, and since this deci- 
sion there has been little doubt that Congress can con- 
trol such elections as far as it deems proper. 

In this sane case the court expresses its opinion in 
regard to state elections held at the same time federal 
elections are held. 


In what we have said, it must be remembered that we are 
dealing only with the subject of election of Representatives to 
23 Ex parte Seibold, 100 U. S. 371-88, 1879. 
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Congress. If for its own convenience a State sees fit to elect 
State and county officers at the same time and in conjunction 
with the election of Representatives, Congress will not be 
thereby deprived of the right to make regulations in reference 
to the latter. We do not mean to say, however, that for any 
acts of the officers of election, having exclusive reference to 
the state or county officers, they will be amenable to federal 
jurisdiction; nor do we understand that the enactments of 
Congress now under consideration have any application to 
such acts.26 


As a matter of fact, however, the holding of state elec- 
tions at the same time and place that federal elections 
are held does give the national government indirectly a 
rather wide control over state elections. The names of 
candidates for both federal and state offices are usually 
on the same ballot. If any illegal methods are used to 
influence such vote, they equally apply to both the 
federal and state election. By penalizing such action in 
regard to the federal election, Congress also may pre- 
vent abuses in the state election. 

The question of Congressional control over federal 
elections and the indirect control which might be ex- 
erted thereby over state elections was also discussed by 
the United States Supreme Court in the case ex parte 
Yarborough decided in 1883.27 Certain citizens of 
Georgia were under indictment for forcibly preventing 
a negro from voting in an election at which a Con- 
gressman was chosen. The validity of the act of May 
31, 1870, under which the indictment was drawn was 
attacked. The court said: 


If this government is anything more than a mere aggregation 
of delegated agents of other States and governments, each of 


78 Thid., p. 393: a ULON Ue soy Gol: 
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which is superior to the general government, it must have the 
power to protect the elections on which its existence depends 
from violence and corruption. If it has not this power it is 
left, helpless before the two great natural and _ historical 
enemies of all republics, open violence and insidious corrup- 
tion.28 , . . The day fixed for electing members of Congress 
has been established by Congress without regard to the time 
set for election of state officers in each state, and but for the 
fact that the State legislatures have for their own accommo- 
dation required state elections to be held at the same time, 
these elections would be held for Congressmen alone at the 
time fixed by act of Congress. Will it be denied that it is in the 
power of that body to provide laws for the proper conduct of 
those elections ? To provide, if necessary, the officers who shall 
conduct them and make returns of the result? And especially 
to provide, in an election held under its own authority for 
security of life and limb to the voter while in the exercise of 
this function? Can it be doubted that Congress can by law. pro- 
tect the act of voting; the place where it is done, and the man 
who votes from personal violence and intimidation and the 
election itself from corruption and fraud? These questions 
answer themselves, and it is only because the Congress of the 
United States through long habit and long years of tolerance, 
has, in deference and respect to the States, refrained from 
the exercise of these powers, that they are now doubted.29 


There is little doubt, then, that the courts will uphold 
any act which Congress may enact regulating Congres- 
sional elections, for Article 1, Section 4, of the Federal 
Constitution gives all necessary power for such regula- 
tions. A federal circuit court has well said: “There is 
little regarding an election that is not included in the 
terms, time, place, and manner of holding it.’’*° 


28 Thid., p. 657. 

29Ibid., p. 661. Other cases upholding the same principle are ex parte, 
Clarke, 100 U. S. 399, 1879; Aczel v. U. S., 232 Fed. 652, 1916; ex parte 
Geissler, 9 Bissell (U. S. Circuit) 492, 1880; U. S. v.. Conway, 18 Blatch- 
ford (U. S. Circuit) 566, 1881; Swafford v. Templeton, 185 U. S. 487, 1901. 

30U. S. v. Munford, 16 Fed. 223, 1883. 
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The question of how far the regulations of Congress 
covering Congressional elections may be applied in- 
directly to state elections occurring at the same time and 
place is a very difficult one. As has been shown the 
United States Supreme Court in the case ex parte Sei- 
bold questioned, but did not answer, the amenability of 
state officers to federal control for acts exclusively in 
connection with state elections.*! In later cases the court 
has found it difficult at times to differentiate among 
acts taking place at a general election where ballots were 
being cast for both Congressmen and state officers. 

A comparison of two leading cases will show the 
reasoning of the Supreme Court on this subject. In the 
case ex parte Coy*®? there was an indictment in a federal 
court under the act of 1870 for conspiracy to induce 
state election officers, at an election at which a repre- 
sentative in Congress and state officers were voted for, 
to violate a duty under the state law to keep safely all 
poll lists, tally sheets, and certificates of election, as a 
result of which these officers were persuaded to let these 
papers get into the hands of unauthorized persons, who 
committed fraud on the election returns. The defend- 
ants contended that since the indictment did not allege 
that the papers referring to the Congressional election 
had been affected they were not amenable to the Act of 
Congress. The court, however, overruled this view. It 
said: : 

The object to be attained by these acts of Congress is to guard 
against the danger and the opportunity of tampering with the 


election returns, as well as against direct and intentional 
frauds upon the vote for members of that body. The law is 


#100 U. S. 393. S127 Ul S. 731, 1888: 
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violated whenever the evidence concerning the votes cast for 
that purpose are exposed or subjected in the hands of im- 
Proper persons or unauthorized individuals to the opportunity 
of their falsification, or to the danger of such changes or 
forgeries as may effect that election, whether they actually do 
so or not, and whether the purpose of the party guilty of thus 
wresting them from their proper custody and exposing them 
to such danger might accomplish this result.33 


In this decision the court laid down a broad construc- 
tion of the act of Congress, and the control which the 
federal authorities might assume under this act. Under 
this decision it was not necessary to prove that fraud 
had been committed in connection with the election of 
the representative to Congress. The conspiracy might 
have been simply to change the returns in the state elec- 
tion taking place at the same time, but the danger to 
which the Congressional returns had been exposed 
brought the conspiracy under federal regulation. 

A minority of the court thought this decision carried 
federal control too far. Speaking through Mr. Justice 
Field the dissenting group said: 


In several states, and probably in a majority of them, numer- 
ous officers, state, county, city, and village, are elected at the 
same time with representatives in Congress, and according to 
the present decision a conspiracy to persuade the officers of 
election to omit any duty imposed upon them under the laws 
of the state, though designed merely to affect the election of 
an inferior magistrate of a village, is an offense against the 
United States, punishable in the Federal courts. . . . Iam not 
able to assent to a doctrine which leads to this result, and gives 
the Federal courts power to intermeddle with the action of 
state officials in an election for local officers whenever a mem- 
ber of Congress may have been voted for at the same time.34 


33 Tbid., p. 754. 34 Thid., p. 758. 
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The District Court of Indiana in the case of United 
States v. McBosley,?® following the line of reasoning 
set forth in the above decision, stressed even more 
strongly the necessity for federal control of these mixed 
elections. In this case the defendant was charged with 
bribing voters at an election where both a representative 
in Congress and state officers were to be elected, but it 
was not clearly shown that voters for the representative 
had been bought. The court was called on to decide if 
the Act of 1870 forbidding bribery in Congressional 
elections applied to this case. The court said: 


When Congressional and local elections are held at the same 
time, and places, and mixed ballots are cast, it is a misleading 
refinement to say that there are two elections,—a national and 
a state—held at the same time. It is one election, for the con- 
duct of which the two sovereignties have a common concern ; 
and Congress having unquestionably the paramount, and, 
when it sees fit to assert it the exclusive power to regulate 
such elections, must in the first instance at least, determine for 
itself what regulations are necessary or expedient... . It 
may readily be shown that illegal ballots in the boxes, even 
though they contain the name of no one voted for for repre- 
sentative in Congress,—especially where there is no certain 
means of knowing by whom a particular ballot was cast, might 
seriously complicate, and afford the means and opportunity 
for contesting the result of a Congressional election, which 
otherwise would be undisputed. . . . Therefore, it was not 
necessary that the indictment for illegal voting should have 
charged that the ballot cast contained the name of any person 
voted for for representative in Congress; nor was it necessary 
that in the bribery cases it should be charged that a candidate 
for Congress was voted for, or not voted for, nor that the 
bribe was given to influence the voter’s action in respect to 
Congressmen.36 


3529 Fed. 898, 1886. 86 Thid., 898-903. 
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In this decision the court took very advanced ground. 
Under it federal authorities could practically control all 
important elections, since the more important state of- 
ficials are elected at the same time and place that repre- 
sentatives to Congress are elected. Under this decision 
it was only necessary to prove that some form of illegal 
voting had taken place at any election where a Con- 
gressman had been voted for, and punishment could be 
inflicted by the federal government. Unfortunately, this 
case did not reach the Supreme Court, and one is left in 
doubt whether the inferior court’s extreme position 
would have been upheld. 

In 1893, six years after its decision in the Coy case, 
the Supreme Court in the case of Blitz v. United 
States,*7 while denying that it receded from its former 
position certainly called a halt to further assumption 
of control of elections by the federal government and 
clearly contradicted the opinion of the lower federal 
court in the McBosley case. In the Blitz case the de- 
fendant was indicted in a federal court under the Act 
of 1870 for voting under the name of another at an 
election at which both a representative in Congress and 
state officers were to be chosen. The indictment did not 
specifically allege that the defendant had voted for a 
Congressman. The court held the indictment invalid, 
saying : 

It is not to be inferred from the decision in the Coy case that 
... the Act of 1870 is applicable to any act or omission of 
duty upon the part of an officer of election, or of a voter or 
other person, except such act or omission of duty as affected 


or might affect the integrity of the election for a representa- 
tive in Congress. The conspiracy charged in that case did 


87153 U. S. 308, 1893. 
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imperil the integrity of the vote for representative in Con- 
gress, because the returns of the election related to repre- 
sentatives in Congress as well as to state officers, and were 
liable to be falsified if they passed, before certificates of elec- 
tion were issued, into the hands of unauthorized persons. But 
this reasoning has no application to the present case. Voting in 
the name of another for a state officer cannot possibly affect 
the integrity of an election for representative in Congress. 
With frauds of that character the national government has no 
concern, and, therefore, an indictment under . . . the Act of 
1870 for knowingly personating and voting under the name 
of another should clearly show that the accused actually voted 
for a representative in Congress, and not simply that in voting 
he falsely personated another at a general election at which 
such representative was or could have been chosen.38 


In the same year, 1887, in which one inferior federal 
court in the McBosley case was upholding the widest 
supervision of elections by the federal government, 
another such court in the case of ex parte Perkins®® 
was setting forth the limitations on federal control. 
Here the court said: 


It does not follow because Congress can legislate for the pro- 
tection and purity of elections for representatives in Congress 
that it may assume full control of all elections at which such 
representatives are chosen in conjunction with state and 
county officers. The mere fact that a representative in Con- 
gress is voted for at an election of state and county officers 
does not authorize Congress to control such election in matters 
which in no wise relate to or affect the result so far as it con- 
cerns the United States. It has no more right to regulate the 
election of state and county officers under those circumstances 
than it would have if no representative in Congress were 
voted for. 


% Ibid., p. 314. 3 29 Fed. 900, 1887. 
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These differing decisions make it impossible to make 
a general statement of just how far Congress may in- 
directly control state elections through its undoubted 
power to make regulations for the election of repre- 
sentatives. Some of the inferior federal courts have 
required clear proof that the unlawful voting or other 
illegal acts took place specifically at an election of a 
representative ; other inferior courts have upheld indict- 
ments where it was only shown that the federal election 
had been exposed to illegal practices. The Supreme 
Court has upheld both principles, but its most recent 
decisions have favored the principle that clear proof 
must be given that the illegal acts took place in connec- 
tion with the election of a representative. 

In the two cases which have come before the Su- 
preme Court in regard to federal control of elections at 
which presidential electors are chosen, the court has 
held that the Constitution has given Congress no power 
to control such elections. In the case in re Green*® the 
defendant had been sentenced by the Virginia court for 
unlawfully voting in an election for presidential 
electors. The defendant contended that the state court 
had no jurisdiction in such cases. In reviewing this case 
the United States Supreme Court said: 

The only right and duties expressly vested by the Constitution 
in the National Government with regard to the appointment or 
the votes of presidential electors are by those provisions which 
authorize Congress to determine the time of choosing the 
electors and the day on which they shall give their votes, and 
which direct that the certificates of their votes shall be opened 


by the president of the Senate in the presence of the two 
houses of Congress, and the votes shall then be counted... . 


#0134 U. S. 377,..1890. 
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The sole function of the presidential electors is to cast, certify, 
and transmit the vote of the State for President and Vice- 
President of the nation. Although the electors are appointed 
and act under and pursuant to the Constitution of the United 
States, they are no more officers or agents of the United States 
than are the members of the state legislatures when acting as 
electors of federal senators. 


A similar opinion was expressed by the Supreme 
Court in the case of McPherson v. Blacker.*! In this 
case the validity of a Michigan statute providing for 
the election of presidential electors by districts was at- 
tacked. The Supreme Court upheld the statute, saying: 
The appointment and mode of appointment of electors belong 
exclusively to the States under the Constitution of the United 
States. . . . Congress is empowered to determine the time of 
choosing the electors and the day on which they are to give 
their votes, which is required to be the same throughout the 
United States, but otherwise the power and jurisdiction of the 
State is exclusive, with the exception of the provisions as to 
the number of electors and the ineligibility of certain persons, 
so framed that Congressional and Federal influence might be 
excluded. 


The Committee on Elections of the House of Repre- 
sentatives in the sixtieth Congress made a rather ex- 
tensive report concerning the control which Congress 
might exert over elections for presidential electors. This 
committee reached the conclusion that while Congress 
might not directly enact regulations for such elections, 
it might exert an indirect control over them since they 
take place at the same time as the elections for repre- 
sentatives in Congress. The committee reported: 


We are confronted with the proposition that Congress has no 
constitutional authority to regulate or control the election of 


41146 U. S. 35, 1892. 
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presidential electors. . . . While Congress has no direct au- 
thority to regulate the election of electors, yet as long as state 
legislatures permit or provide for the election of electors by 
the people, Congress has an indirect control over such elections 
by virtue of its constitutional authority to regulate and con- 
trol the election of members of the House of Representatives. 
. . . By preventing illegal voting at such elections and ballot- 
box stuffing or fraudulent counting of the votes, it not only 
controls the election as to Representatives in Congress, but 
indirectiy controls and regulates all other officers, whether 
state, county, or municipal, if they are voted for at the same 
election. It would follow, therefore, that if electors for presi- 
dent and vice-president were voted for at the same election 
where members of the House of Representatives were chosen, 
Congress would have practically the same supervision over 
them as it would have over representatives.*2 


It has been shown that Congress in its act of May 
31, 1870 enacted very strict provisions to enforce the 
Fifteenth Amendment. In several decisions, however, 
the courts have declared that this act went further than 
the Amendment warranted. In the Reese case, previ- 
ously cited, a negro had been refused the right to vote 
in a Kentucky election because he had not paid his poll 
tax. The negro claimed that he had been afforded no 
opportunity to pay the tax. The third section of the Act 
of 1870 declared an offer to perform any prerequisite 
for voting, if such act failed because of the election 
official, should be deemed a lawful performance, and 
the ballot of such voter must be received. The fourth 
section penalized any attempt by force, bribery, or other 
unlawful means, to prevent or obstruct any citizen from 
doing any act required to be done to qualify him to vote 
or from voting at any election. In construing these sec- 
tions in the Reese case, the Supreme Court said: 

“2 House Report, no. 1505, 60th. Congress, Ist. Sess., passim, 1908. 
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The power of Congress to legislate at all upon the subject of 
voting at state elections rests upon this (fifteenth) amendment. 
. . . It has not been contended, nor can it be, that the amend- 
ment confers authority to impose penalties for every wrong- 
ful refusal to receive the vote of a qualified voter at state 
elections. It is only when the wrongful refusal at such election 
is because of race, color, or previous condition of servitude 
that Congress can interfere and provide for its punishment. 
The third section does not in express terms limit the offense 
of an inspector of elections to a wrongful discrimination on 
account of race, color, and previous condition of servitude. 
. .. In the fourth section we find no words of limitation or 
reference even that can be construed as manifesting any in- 
tention to confine its provision to the terms of the Fifteenth 
Amendment.43 


Both of these sections were declared not to be appropri- 
ate legislation for carrying out the Fifteenth Amend- 
ment. 

Section five of the Act of 1870 which declares it 
unlawful for any person to prevent or hinder another 
from exercising the right of suffrage, to whom that 
right has been guaranteed by the Fifteenth Amendment, 
by means of bribery or threats, has been declared un- 
constitutional because it is not limited in its operation 
to congressional elections, nor to offenses grounded 
upon race, color, or previous condition of servitude. A 
clear statement of this opinion is found in the case of 
United States v. Cruikshank.** In this case the Supreme 
Court said: 


Inasmuch, therefore, that it does not appear in these counts 
that the intent of the defendants was to prevent these parties 
from exercising their rights to vote on account of their race 

. , it does not appear that it was their intent to interfere 


4U. S. uv. Reese, 92 U. S. 214, 1875. 
#92 U. S. 555, 1875; also Lackey v. United States, 107 Fed. 114, 1901. 
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with any right granted or secured by the Constitution or laws 
of the United States. We may suspect that race was the cause 
of the hostility; but it is not averred. This is material to a 
description of the substance of the offense, and cannot be sup- 
plied by implication. . . . There is nothing to show that the 
elections voted at were any other than State elections, or that 
the conspiracy was formed on account of the race of the 
parties against whom the conspirators were to act. The charge 
as made is really of nothing more than a conspiracy to commit 
a breach of the peace within a State. Certainly it will not be 
claimed that the United States have the power or are required 
to do mere police duty in the States. 


The most important and far-reaching judicial in- 
terpretation of the Fifteenth Amendment, however, has 
been that it applies only to the denial or abridgment of 
the franchise by the United States or by a state and has 
no reference to individual action. The best statement 
of this principle was given in the case of Karem v. 
United States.*° A United States Circuit Court said: 


The right to vote in its own election can be conferred only by 
the state. No one, therefore, but the state can “deny or 
abridge” the right to vote. . . . Individuals may by unlawful 
force prevent an otherwise lawful voter from voting. But it 
would simply be an act of lawless violence. The right of suf- 
frage would not be denied or abridged. Individuals cannot 
deny or abridge the right of suffrage, for they cannot confer 
it. . . . To deny or abridge it in the sense and meaning of the 
fifteenth amendment there must be some act of the state 
through its legislative, judicial, or executive departments. 
Some one exercising the power of the state, whether with or 
without the sanction of the law of the state, must deny to 
otherwise qualified voters the right to vote on account of race, 
‘color, or condition. . . . To justify legislation directed to the 
mere lawless acts of individuals at a purely state election, even 

45121 Fed. 250, 1903. Other cases expressing the same opinion are: U. S. 


v. Amsden, 6 Fed. 819, 1881; James v. Bowman, 190 U. S. 127, 1902; 
LeGrand v. U. S., 12 Fed. 577, 1882. 
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though such acts be based upon color or race, would be to 
enter the domain of the police power of the state. We speak 
only of purely state elections, for the power of Congress over 
its own election rests upon altogether different principles. 

This decision in the Karem case affords another in- 
stance of the tendency of the federal courts to curb the 
indirect control of the federal government over state 
elections which in some cases had previously been up- 
held because these elections took place at the same time 
as Congressional elections. In the Yarborough case, for 
example, where certain citizens of Georgia had been 
indicted under the terms of the Act of 1870 for forcibly 
preventing a negro from voting in an election at which 
a Congressman was chosen, the Supreme Court upheld 
the validity of the Act. In this decision the principle 
was upheld that it was not necessary to show that the 
federal election had been affected by violence. It was 
only necessary to show that it had been exposed to this 
danger.*® In the later Karem case, the circuit court 
made no denial that Congress could regulate elections 
for representatives. But it did say that the only power 
Congress has to interfere with a strictly state election 
is to prevent the state as such from denying or abridg- 
ing the right to vote because of race, color, or previous 
condition of servitude. The implication is strong, more- 
over, that for Congressional regulation to be applied to 
elections where both national and state officers are being 
voted for, there must be clear proof that illegal acts 
took place in connection with the national election. 

The courts, then, have gone far to limit the control 
of elections which it was thought had been given to the 
federal government by the Fifteenth Amendment, 

“6 See present chapter, pp. 166-7. 
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which control Congress attempted to exercise by its Act 
of 1870. Control over state elections is still vested in the 
state, except that the state can make no discrimination 
because of race, color, or former slavery. For federal 
penalties to be incurred, moreover, such discriminations 
must be made by state authorities. The federal govern- 
ment may not inflict penalties on individuals for any- 
thing they may do in strictly state elections. 

With the return of the Democratic party to power, 
Congress in 1894 repealed the most important sections 
of the Act of 1870, with its amendment of 1871.47 
From time to time since 1894 there has been agitation 
for the enactment of a similar measure, but nothing has 
resulted from the agitation. 

The power of the federal government over elections 
may be summarized as follows: Congress has the clear 
constitutional authority to make all needed regulations 
for elections of representatives in Congress ; by its regu- 
lation of Congressional elections, it may exert a certain 
indefinite indirect control over the election of presi- 
dential electors and over state elections taking place at 
the same time as elections for members of Congress; 
under authority of the Fifteenth Amendment, the fed- 
eral government can prevent any denial of the right to 
vote by any state because of race, color, or previous 
condition of servitude. Finally, since the adoption of 
the constitutional amendment providing for the popular 
election of United States Senators, Congress un- 
doubtedly has the same right to regulate their election 
that it has to regulate the election of members of the 
lower house. 


47 United States Statutes at Large, vol. 28, p. 36. 
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FEDERAL REGULATION OF CAMPAIGN. 
CONTRIBUTIONS AND EXPENDITURES 


tT HAS been shown that the great majority of states 
jee now attempting to regulate campaign contribu- 
tions and expenditures. Various state statutes prohibit 
contributions from corporations, designate the maxi- 
mum sums that may be spent by candidates for the 
several offices, and in many cases specify for what pur- 
poses these campaign funds may be spent.* But a large 
part of the campaign funds is now expended by the 
national party committees operating in all the states. 
The individual state legislature was powerless to pre- 
vent abuses arising through the use of funds by these 
national committees. Demand arose, therefore, for 
regulatory legislation by Congress. 

As long as the national campaign expenses remained 
comparatively small, there was little need for action by 
Congress. Mr. Perry Belmont reports that the total 
sum at the command of the Democratic National Com- 
mittee in the Buchanan campaign was less’ than twenty- 
five thousand dollars, and that the amount expended by 
the Republican National Committee during the cam- 
paign of 1860 was only a little more than one hundred 
thousand dollars.? In the subsequent elections the ex- 
penditures of both parties rapidly increased until it was 
reported that in the election of 1896 the Republican 
party alone spent sixteen million, five hundred thousand 


1 See chapter 5. 

7Perry Belmont, Publicity of Election Expenditures, originally published 
in North Am. Rev., Feb. 1905, printed as Sen. Doc. no. 89, 59th. Cong., 
1st Sess. : 
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dollars.* Croly, in his life of Hanna, states that esti- 
mates like this one grossly exaggerate the amount spent 
in this campaign. He admits that the amount spent was 
larger than in any previous campaign, but the audited 
accounts of the Republican National Committee exhibit 
collection of only about three million, five hundred 
thousand dollars, and some of this was not spent.* 

The reports of expenditures by national committees 
prior to 1910 are merely estimates, for it was not until 
that year that these committees were required to file 
statements of their receipts and expenditures. But the 
sworn statements filed during the election of 1920 show 
that the earlier estimates may not have been extremely 
extravagant. The ten candidates for the Republican 
nomination for president in 1920 reported that they 
had spent $2,859,551. Of this amount $1,773,303 was 
spent in General Wood’s behalf. The seven Demo- 
cratic candidates reported expenditures of $120,482.° 
In connection with the final election of 1920, the Re- 
publican National Committee reported the expenditure 
of $5,319,729.32, the Republican Congressional Com- 
mittee $375,969.05, and the Republican Senatorial 
Committee $326,980.29. On the Democratic side, the 
National Committee reported $1,318,274.02, the Con- 
gressional Committee $24,498.05, and the Senatorial 
Committee $6,675.° The grand total of expenditures 
in the campaign to secure the presidential nomination 
and of those incurred by the various committees oper- 


3 Statement of Rep. Sulzer of New York. Cong. Rec., 40 (1906), 5617. 

4 Herbert Croly, Marcus Alonzo Hanna, His Life and Work, p. 220. 

® Hearings Before Committee on Privileges and Elections, U. S. Senate, 
Pursuant to Sen. Res. no. 357, 66th. Cong., 2nd. Sess., 1921, p, 2943. 

6 Tbid., p. 2945. 
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ating in more than one state thus exceeded ten million 
dollars. 

During the presidential campaign of 1924 the Senate 
appointed a committee to investigate the use of funds 
during the campaign. Senator Borah was elected chair- 
man of this committee, and it will be hereafter re- 
ferred to as the Borah Committee. According to the 
facts developed by this committee, the National Repub- 
lican Committee collected $4,360,478.82 and expended 
$4,270,469.01. The Democratic National Committee 
collected $821,037.05 and expended $903,908.21. The 
National Progressive Committee collected $221,837.21 
and expended $221,977.58." 

A comparison of the expenditures of the three na- 
tional committees during the campaign of 1924 with 
the expenditures of the two national committees during 
the campaign of 1920 shows a decrease of $1,241,- 
648.54. This decrease can probably be explained by the 
fact that the Democratic party could not collect as 
much as at the previous election and that the Repub- 
licans were so confident of winning the election that 
they did not attempt to collect as much as in 1920. 

The mere fact that such enormous sums were being 
spent in the national elections was sufficient to cause 
agitation for publicity and regulation. But as it became 
generally known that a large part of these funds came 
from a very few men much more concern was aroused. 
For example, in the campaign of 1904, Thomas F. 
Ryan gave four hundred and fifty thousand dollars to 
the Democratic fund, while August Belmont added 
another two hundred and fifty thousand. On the Re- 


‘Report of the Special Committee on Campaign Expenditures, Senate 
Report no. 1100, 68th. Cong., 2nd. Sess., p. 2. 
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publican side, G. W. Perkins contributed one hundred 
and sixty thousand dollars, E. H. Harriman and J. P. 
Morgan, one hundred and fifty thousand each, and 
G. J. Gould and C. M. Depew, one hundred thousand 
each.® It was easy to believe that these men were not 
contributing such large sums of money without an 
assurance of a return on their investment. 

Congressional regulation of campaign contributions 
began with an attempt to prevent civil service em- 
ployees from being assessed for political purposes. 
An act of Congress passed in 1867 provided that no 
officer or employee of the government should require or 
request any workingman in any navy yard to contribute 
any money for political purposes. Any one disobeying 
this regulation was to be dismissed from the service.® 
Section six of the appropriation bill of 1876 carried this 
prohibition much further. It provided that “‘all executive 
officers or employees of the United States not appointed 
by the president, with the advice and consent of the 
Senate, are prohibited from requesting, giving to, or 
receiving from any other officer or employee of the 
government any money or property or other thing of 
value for political purposes.” In addition to the penalty 
of discharge from the service of the United States for 
any violation of this section, such violation was also 
declared a misdemeanor to be punished by a fine not 
exceeding five hundred dollars.?° 

The final comprehensive regulation of political con- 
tributions by federal employees is found in the Act to 
Regulate and Improve the Civil Service of the United 

8 Hearing Before Senate Committee on Privileges and Elections, 1912-13, 

p. 1104. 


® United States Statutes at Large, vol. 14, p. 492. 
10 Laws of. 1876, chap. 287. 
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State enacted January 16, 1883.1! Five sections of this 
act deal with these contributions. The soliciting of con- 
tributions by any federal officer or employee from other 
such officers or employees is prohibited in the following 
detailed language: 

No Senator or Representative, ... or any officer or em- 
ployee of either of said houses, and no executive, judicial, 
military, or naval officer of the United States, and no clerk 
or employee of any department, branch or bureau of the 
executive, judicial, military, or naval service of the United 
States shall directly or indirectly, solicit or receive, or be in 
any matter concerned in soliciting or receiving, any assess- 
ment, subscription, or contribution for any political purposes 
whatever, from any officer, clerk, or employee of the United 
States, or any department or bureau thereof, or from any per- 
son receiving any salary or compensation from moneys de- 
rived from the treasury of the United States. 


In the same detailed language all officers and employees 
of the United States are prohibited from making any 
political contribution to any other such officer or em- 
ployee. Moreover, all persons are forbidden to solicit 
or receive contributions of this nature in any room or 
building occupied in the discharge of official duties by 
any officer or employee of the United States. Any vio- 
lation of these sections is made a misdemeanor punish- 
able by a fine not exceeding five thousand dollars, or 
imprisonment of not more than three years, or both. 

In this act Congress had no intention of forbidding 
all political contributions by federal employees. Its main 
purpose was to forbid a forced levy on subordinate 
employees by those in higher positions. Contributions 
could still be made to persons not federal officers or 


1 Laws of 1883, chap. 27, secs. 11-15. 
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employees except that they must not be made in a build- 
ing used for public purposes. 

In the case of ex parte Curtis,!” arising under the 
earlier act of 1876, the constitutionality of this class of 
legislation was attacked. Curtis, an employee of the 
United States, was indicted and convicted under this 
act for receiving money for political purposes from 
other employees of the United States. He denied the 
constitutionality of the act under which he was indicted. 
Chief Justice Waite, in giving the opinion of the United 
States Supreme Court, said: 


The evident purpose of Congress in all this class of enact- 
ments has been to promote efficiency and integrity in the dis- 
charge of official duties, and to maintain proper discipline in 
the public service. Clearly such a purpose is within the just 
scope of legislative power, and it is not easy to see why the 
act now under consideration does not come fairly within the 
legitimate means to such an end. . . . If there were no other 
reasons for legislation of this character than such as relate to 
the protection of those in the public service against unjust 
exactions, its constitutionality would, in our opinion, be clear ; 
but there are others to our mind equally good. If persons in 
public employ may be called on by those in authority to con- 
tribute from their personal income to the expenses of political 
campaigns, and a refusal may lead to the putting of good men 
out of the service, liberal payments may be made the ground 
for keeping poor ones in. So, too, if a part of the compen- 
sation received for public services must be contributed for 
political purposes, it is easy to see that an increase of com- 
pensation may be required to provide the means to make the 
contribution, and that in this way the government itself may 
be made to furnish indirectly the money to defray the expenses 
of keeping the political party in power that happens to have 
for the time being the control of the public patronage. 


2106 U. S. 371, 1882. 
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In 1902 President Roosevelt asked Attorney-Gen- 
eral Knox for his opinion concerning the operation of 
that section of the act of 1883 which forbids a federal 
officer or employee to solicit from another such officer 
or employee. Senator Quay, Chairman of the Penn- 
sylvania Republican State Committee and Representa- 
tive Dick, Chairman of the Republican Committee in 
Ohio, had sent circular letters to the homes of various 
federal employees asking for campaign contributions. 
Mr. Roosevelt inquired of Mr. Knox if this was a vio- 
lation of the Act of 1883. The Attorney-General 
replied : 

Whatever the particular form of words adopted in such cir- 
culars in order to show a request rather than a demand and to 
give to responses a quasi-voluntary character, the explicit and 
comprehensive words of the statute forbidding those barred by 
their public relations to solicit from Federal officials, directly 
or indirectly, or to be “in any manner concerned in soliciting 
or receiving any assessment, subscription or contribution for 


any political purpose whatever,” unquestionably condemns all 
such circulars.13 


Despite this strong opinion the Attorney-General caused 
no prosecution to be brought against these men. In 
concluding his opinion, he said: “I do not understand 
that I am now called upon by your present reference to 
consider the penal section of the act.’’!* It is difficult to 
see how Mr. Knox could have refrained from consider- 
ing the penal section when an action which he declared 
contrary to law was brought to his attention. 

The courts have been very strict in their interpre- 
tation of that section of the Civil Service Act which 
forbids any person to solicit political contributions in a 
public building. They have extended the prohibition to 

1324 Opinions Attorney General 133, 1902. 14 Thid. 
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solicitation by letters addressed to those employed in 
such a building. In the case of United States v. 
Thayer,’® Thayer was indicted for soliciting political 
contributions from employees of the United States in 
a post office building. It was admitted that Thayer was 
not in the building, but it was charged that he sent 
letters to these employees which were received by them 
in the post office. The question at issue was whether 
Thayer’s physical presence in the building was necessary 
to create the offense. The Supreme Court, in deciding 
this case, said: 

It appears to us no more open to doubt that the statute pro- 
hibits solicitation by written as well as by spoken words. It 
prohibits all persons to solicit “in any manner whatever.” .. . 
It is not primarily to save employees from interruption or 
annoyance in their business. It is to check a political abuse 
which is not different in kind whether practiced by letter or 
by words of mouth. . . . The defendant solicited money for 
campaign purposes; he did not solicit until the letter was actu- 
ally received in the building; he did solicit when the letter was 
received and read there, and the solicitation was in the place 
where the letter was received. 


The case of United States v. Smith’® shows to what 
an extreme limit the courts will hold any solicitation in 
a public building an offense against the act of 1883. 
Smith, the chairman of a Republican county commit- 
tee, wrote letters to various individuals asking for con- 
tributions. One of these was addressed to the local post- 
master at his home address. Smith went to the post- 
office to mail the letters. He saw the postmaster and 
gave him the letter addressed to him. Was this a solici- 


45209 U. S. 39, 1908. 
16163 Fed. 926, 1908. 
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tation within a public building? The District Court of 
Alabama answered this query, as follows: 

To constitute the offense the statute creates, it is not necessary 
that the solicitation be made verbally. The illegal solicitation 
may as well be made by a written request personally delivered 
in the forbidden place. An effort to get money in that way for 
a political purpose offends the letter and policy of the statute 
as clearly as the most persistent and earnest verbal solicitation. 
. . . When the defendant, while in the post office, intention- 
ally handed the letter to the postmaster, knowing that it con- 
tained a request for a political contribution from the person 
to whom the letter was delivered, he undoubtedly violated the 
statute. The solicitation was then complete, in a place where it 
was unlawful to ask for a political contribution. It is entirely 
immaterial that the letter was not then opened, or that the 
postmaster was not then advised of its contents, or, for that 
matter, that the request in the letter was never afterwards 
acted upon or discussed between the parties. 


The courts, then, have upheld to the limit the com- 
prehensive statutes regulating political contributions by 
government employees. It is questionable, however, 
whether these statutes have actually prevented assess- 
ments on these employees. In many cases the employee 
would be afraid not to contribute to the campaign funds. 
If he should enter complaint that a contribution has 
been solicited in violation of the law, he would fear 
that under some pretext his position would be taken 
from him. For this reason these statutes are probably 
often evaded. 

The next step that Congress took in the regulation 
of campaign funds was the prohibition of contributions 
by corporations. The demand that corporations be taken 
out of politics became very strong after the election of 
1896. The reckless expenditure of money in this cam- 
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paign and the manner in which it was collected caused 
thoughtful people much alarm. An anonymous writer 
in the World’s Work has described Mr. Hanna’s method 
of financing the campaign as follows: 

Besides the iron and steel men of Pennsylvania and the great 
interstate railroads, Mr. Hanna assessed the insurance com- 
panies, the banks, and all other financial concerns which he 
could reach. He arranged for local committees to raise lump 


sums which they apportioned on the basis of the capital of the 
bank, or capital rating of a business.17 


Mr. Croly states that Hanna converted the practice of 
soliciting contributions from a matter of political beg- 
ging into a matter of systematic assessment according 
to the means of the individual and institution. He 
reports that the Standard Oil Company contributed 
$250,000 to be used by Mr. Hanna in the campaign.1® 
The National Bankers’ Association was especially 
interested in the campaign of 1896 because of the finan- 
cial issue. In March, 1896, the Association sent out a 
letter to all bankers urging them to use their influence 
with their customers against free silver coinage, and in 
September a committee of bankers sent a circular letter 
to national banks urging them to contribute to the 
Republican campaign fund.’® The following is a copy 
of a letter sent by a committee of Pittsburgh bankers 
September 2, 1896 to the City Deposit Bank: 


The undersigned have been appointed a committee to solicit 
from the banks funds in aid of the campaign for the Repub- 
lican National Committee. The banks in New York and some 
other places have been contributing on the basis of one-quarter’ 


11 World’s Work, 12 (1906), 8070. 

18 Herbert Croly, Marcus Alonzo Hanna, His Life and Work, p. 220. 

19 J. A. Woodburn, Political Parties and Party Problems in the United 
States, p. 409. 
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of one per cent. of their combined capital and surplus, and the 
National Committee requests us to ask the Pittsburgh banks 
to do the same. We only started yesterday afternoon and so 
far have found all the banks we have approached willing to 
contribute on- this basis. So far we have received the following 
subscriptions: (Names of seven banks with amount of sub- 
scriptions). . . . The subscriptions here are payable to J. S. 
McKean, chairman of the auxiliary finance committee, and by 
that committee will be turned over to the national treasurer, 
Cornelius N. Bliss. On the basis of what the other banks are 
doing the City Deposit bank is asked to subscribe one-quarter 
of one per cent. of its capital and surplus, which would be 
somewhere in the neighborhood of $450.29 


This communication was signed by T. H. Given, F. R. 
Day, and A. W. Mellon. 

This wholesale assessment of banks to raise a cam- 
paign fund, the testimony brought out in the New York 
insurance investigation,?1 and such evidence as that 
given by the Sugar Trust officials before the Senate 
Committee?? demonstrated conclusively that the large 
corporations and combinations were trying to affect 
the results of elections. It was believed that bargains 
were made between these large businesses and candi- 
dates, and Congress was urged to enact laws to keep 
corporations out of the political field. 

President-Roosevelt lent his powerful influence to this 
movement in his message to Congress of December 5, 
1905. He said: “All contributions by corporations to 
any political committee or for any political purpose 
should be forbidden by law; directors should not be 
permitted to use stockholder’s money for such pur- 


poses.”?8 The Senate passed a bill carrying out the 
» Presented to the Senate by Senator B. R. Tillman. Cong. Rec., 40, 5366. 
1 Chapter 5, p. 108. 
= Tbid., p. 112: 
73 Congressional Record, 40 (1905), 96. 
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President’s suggestion on June 9, 1906. This bill pro- 
hibited any corporation contributing to any election for 
presidential electors, representatives in Congress, ‘or 
member of a legislature which would elect a United 
States Senator. Any violation of this provision was 
made punishable by a fine of five thousand dollars im- 
posed upon the corporation and one thousand dollars 
upon any director or official who participated in the 
contribution or sanctioned it.2* This bill met defeat in 
the lower house.?°® 

Mr. Roosevelt brought renewed pressure for the 
enactment of this bill in his message to Congress, De- 
cember 4, 1906. He said: 
I again recommend the law prohibiting all corporations from 
contributing to the campaign expenses of any party. Such a 
bill has already passed one house of Congress. Let individuals 
contribute as they desire, but let us prohibit in an effective 
fashion all corporations from making contributions for any 
political purposes, directly or indirectly.26 


Less than two months after this message was sent, 
Congress enacted the statute recommended by the Presi- 
dent. It was declared unlawful for any national bank 
or any corporation organized under the laws of Con- 
gress to make a contribution in connection with any 
election to any political office. It was also made unlaw- 
ful for any corporation whatever to make a contribution 
in connection with any election at which presidential 
electors or a representative in Congress was to be voted 
for, or any election by a state legislature of a United 
States Senator. Corporations violating the law were 
made punishable by a fine not to exceed five thousand 


% Congressional Record, 40 (1906), 8162. . 
25 Thid., 8275. 
26 Tbid., 41, 22. 
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dollars, and any officer or director consenting to the 
contribution was to be fined not in excess of one thous- 
and dollars, or imprisoned not more than one year, or 
sustain both the fine and imprisonment.?* 

It was nine years before the courts were called to 
pass on the validity of this statute, and in only one 
case has it ever come before the courts. There are good 
reasons for this failure to contest the validity of the 
statute, even though some of its provisions are of very 
doubtful constitutionality. It would be very bad political 
policy for a party to be linked up with a corporation 
in its attempt to have the law declared void. No party 
wants to have the reputation of seeking gifts from cor- 
porations. Public sentiment is, or is believed to be, 
opposed to such contributions. It is easy, moreover, for 
a gift from a corporation to be disguised as a gift from 
an individual. The contribution is received, and the 
undesired publicity avoided. 

The one attack on the validity of the law was made 
by the United States Brewers’ Association. This cor- 
poration was indicted for making contributions in con- 
nection with an election at which, among others, a 
representative in Congress was voted for. The corpor- 
ation laid down the general complaint that the whole 
statute was beyond the power of Congress to enact and, 
more specifically, it alleged that the statute was an 
infringement on the constitutional guarantee of free- 
dom of speech, and also that it was a regulation of state 
elections beyond the power of Congress to make. This 
last allegation was against the provision prohibiting 
contributions in connection with the election of presi- 
dential electors. The United States Court for the West- 


27 United States Statutes at Large, 34, 814. 


CAMPAIGN EXPENDITURES 193 


ern District of Pennsylvania declared the statute valid 
as far as this case was concerned, saying: 


By various acts Congress has undertaken to control the agen- 
cies by which political activities in campaigns may be carried 
on... . The Act of 1907 is in line with this wise and bene- 
ficent legislation by undertaking to place a prohibition against 
political activities by those artificial beings who are merely the 
creatures of the law. That Congress may control those corpor- 
ations which the federal government has created goes for the 
saying. And when we reflect that Congress is here dealing with 
elections at which representatives in Congress are being voted 
for; that an election is intended to be the free and untram- 
meled choice of the electors; that any interference with the 
right of the elector to make up his mind how he will vote is as 
much an interference with his right to vote as if prevented 
from depositing his ballot; that the concerted use of money is 
one of the many dangerous agencies in corrupting the elector 
and debauching the election; that any law the purpose of which 
is to enable a free and intelligent choice, and an untrammeled 
expression of that choice in the ballot box is a regulation of 
the manner of holding the election,—the power of Congress 
to prohibit corporations of the state from making contribu- 
tions in connection with any such election appears to follow 
as a natural and necessary consequence. ... The statute 
neither prevents, nor purports to prohibit the freedom of the 
speech or of the press. Its purpose is to guard elections from 
corrupting influences in arriving at their choice.28 


The court expressed no opinion concerning the power 
of Congress to prohibit contributions in connection 
with the election of presidential electors. It merely said 
that if it should be held that Congress exceeded its 
power in this prohibition that would not invalidate the 
statute except as to that particular provision. 

It is unfortunate that there has never been an ex- 
pression of judicial opinion concerning the prohibition 

2. S. v. U. S. Brewers’ Assoc., 239 Fed. 163, 1916, 
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of gifts by corporations to influence the choice of presi- 
dential electors. As will be shown later in this chapter, 
subsequent legislation by Congress has provided for 
publicity for all contributions made to influence presi- 
dential elections, and much more stringent regulation 
of the use of funds at these elections has been proposed. 
After the decisions handed down in the cases of im re 
Green2® and McPherson v. Blacker,®° it is difficult to 
see how Congress may constitutionally regulate presi- 
dential elections. It was clearly held in these cases that 
electors are state officers. If any corporation should ever 
contest the provision prohibiting this class of gifts, the 
court would have to declare this prohibition invalid if 
its decision was consistent with the decisions of the 
Supreme Court in the two cases mentioned above. It is 
equally impossible to see how the courts could have 
upheld the section prohibiting gifts from corporations 
to influence the choice of United States Senators by 
the state legislatures, for in the Green case, the Supreme 
Court, in pointing out that presidential electors are 
state officers, said: “They are no more officers or agents 
of the United States than are the members of the state 
legislatures when acting as electors of federal sen- 
ators.” This section, of course, lost its importance 
with the adoption of the Seventeenth Amendment, but 
it is still a most interesting question what the opinion 
of the Supreme Court would be concerning Congres- 
sional regulation of the use of funds in presidential 
campaigns. 
134 U. S. 377, 1890. 


30 McPherson v. Blacker, 146 U. S. 1, 1892. 
317n re Green, 134 U. S. 377, 1890. 
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It has been shown in chapter five that beginning with 
the New York Act of 1890 most of the states have 
enacted legislation requiring publicity of campaign con- 
tributions and expenditures. But this legislation pos- 
sessed local rather than national significance. Individual 
states could not pass regulations which would be appli- 
cable to the national committees operating in all the 
states. This lack of control over the national commit- 
tees often nullified state control over the state political 
organizations. It was easy to hide the identity of con- 
tributions made to the national committee and then 
handed over to the state committee. The state committee 
would then only report a lump sum received from the 
national committee. 

The demand for national legislation requiring the 
publication of campaign contributions and expenditures 
by the national committees became outspoken during 
the presidential campaign of 1904. This demand grew 
largely out of the acrimonious discussion carried on 
between the presidential candidates of the two great 
parties, each one accusing the other of attempting to 
buy the election with funds supplied by individuals and 
corporations interested in securing governmental fa- 
vors.®* The activities of the National Publicity Law 
Association, whose membership comprised prominent 
men of both the great parties, aroused much interest 
in this kind of legislation. Mr. Perry Belmont, the 
president of the organization, contributed a number 
of articles to various publications, which were later 
presented to Congress and published as Senate or 
House Documents. 


82 Perry Belmont, Abolition of Secrecy of Party Funds. Sen. Doc. no. 
495, 62nd. Cong., 2nd. Sess., p. 84. 1912. 
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President Roosevelt in his first message to Congress 
after the 1904 election became an advocate of a federal 
publicity law. He recommended a law providing for 
“the publication not only of the expenditures for nomi- 
nations and elections of all candidates, but also of all 
contributions received and expenditures made by polit- 
ical committees.” In his message to Congress a year 
later, Mr. Roosevelt expressed his views in regard to 
the use of campaign funds: 

In political campaigns in a country as large and populous as 
ours it is inevitable that there should be much expense of an 
entirely legitimate kind. This, of course, means that many 
contributions, and some of them of large size, must be made, 
and, as a matter of fact, in any big political contest such con- 
tributions are always made to both sides. It is entirely proper 
both to give and receive them, unless there is an improper 
motive connected with either gift or reception. If they are 
extorted by any kind of pressure or promise, express or im- 
plied, direct or indirect, in the way of favor or immunity, then 
the giving or receiving becomes, not only improper, but crim- 
inal. It will undoubtedly be difficult as a matter of practical 
detail to shape an act which shall guard with reasonable cer- 
tainty against such misconduct; but if it is possible to secure 
by law the full and verified publication in detail of all the sums 
contributed to and expended by the candidates or committees 
of any political parties, the result can not but be wholesome.34 


Many Republican leaders, however, did not follow 
Mr. Roosevelt in his advocacy of a publicity bill. The 
position of this group was set forth by Mr. Bliss, treas- 
urer of the Republican National Committee during the 
campaign of 1904: “During the years that I have served 
as treasurer of the committee I have considered the rela- 
tions between the committee and the contributors as 


33 Congressional Record, 39 (1904), 17. 
34 Congressional Record, 40, 96. 
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confidential. I have persistently refused to make the 
accounts. public. In my opinion, contributors have the 
same right to object to publication of their gifts that 
they have to cast a secret ballot at election time.’”?® 

The first federal publicity bill was introduced into 
the lower house of Congress January 12, 1906 by Rep- 
resentative McCall of Massachusetts. This bill con- 
tained the following provisions: (1) all contributions 
made to influence elections in two or more states must 
be made to political committees or agents; (2) without 
making an accounting to a political committee, a candi- 
date might pay his expenses for traveling, printing and 
circulating letters and circulars, for stationery and post- 
age, but all such expenses were limited to those directly 
incurred and paid by him; (3) each political committee 
was required to have a treasurer, who should keep a 
detailed statement of all receipts and expenditures made 
by the committee or any of its agents; (4) all payments 
of over five dollars must be receipted for by vouchers 
stating particulars of the payment; (5) treasurers of 
political committees operating in more than one state 
were required to file a certified statement with the clerk 
of the House of Representatives within thirty days 
after the election, giving a detailed account of all re- 
ceipts and expenditures ; (6) it was declared illegal for 
any person to make a contribution in any other name 
than his own; (7) any United States district or circuit 
judge was empowered to require this statement by 
order, or to inquire into the truth of any statement, on 
application of the Attorney-General, a district attorney, 
a candidate at the election, or any ten qualified voters ; 
(8) the federal courts were given power to subpoena 

85 Independent, vol. 73, p. 1016. 
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witnesses who must testify, and immunity was granted 
to witnesses so testifying; (9) violations of this act 
were to be punished by imprisonment for one year, a 
fine of one thousand dollars, or both such fine and 
imprisonment.®* This bill was referred to the Commit- 
tee on Elections, and despite strong effort on the part 
of its proponents it remained there during the remainder 
of the fifty-ninth Congress. 

The members of the sixtieth Congress were very 
much alive to the necessity of passing a publicity bill 
before the presidential campaign of 1908. On the open- 
ing day of the new Congress ten different publicity bills 
were introduced, and by May 1, 1908 fourteen more 
had been added. Mr. McCall’s bill, introduced into the 
previous Congress, was among this number.®? The 
McCall bill gained sufficient support among the Demo- 
crats and insurgent Republicans to make its passage 
possible. The Republicans now turned a parliamentary 
trick on the Democrats. The Crumpacker “force bill,” 
designed to give the federal government control of all 
elections, including primaries, where representatives 
are voted for, and also cutting down Southern rep- 
resentation under the provisions of the Fourteenth 
Amendment was joined to the McCall bill. A warm 
partisan debate ensued in which attention was given 
to the negro question rather than to publicity for cam- 
paign funds. The entire Democratic strength was 
thrown against the McCall-Crumpacker bill,8® but it 


36 Congressional Record, 40 (1906), 5614. 

37 Tbid., vol. 42 (1907-08), pt. 1, passim. 

%8 The Democrats opposed the Crumpacker Bill because they did not wish 
the Federal Government to exercise the undoubted power given. it by 
article 1, section 4 of the Constitution to regulate Congressional. elections. 
If such a bill had been enacted, Federal officials would have had the power 
directly to prevent any limitations imposed by individuals on negroes voting 
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passed the lower house May 22, 1908 by a vote of 161 
to 126.*° The bill went to the Senate and was killed. 
During the campaign of 1908 each party cited the 
Congressional struggle over the McCall-Crumpacker 
bill as evidence that it favored publicity for campaign 
contributions and expenditures. The Republicans cited 
the passage of the bill by Republican votes in the lower 
house and laid its defeat to obstructionist tactics by 
Democratic Senators.*° The Democrats argued that 
the Crumpacker provisions had been added in order to 
bring about the defeat of the McCall bill.4 The Repub- 
lican National Convention, however, refused to put a 
plank in its platform calling for publicity of campaign 
contributions,** while the Democratic Convention en- 
dorsed such a provision in the following words: “We 
pledge the Democratic party to the enactment of a Jaw 
preventing any corporation contributing to a campaign 
fund and any individual contributing an amount above 
a reasonable minimum, and providing for the publica- 
tion before election of all such contributions.’* At 
frequent intervais during the campaign the Democratic 
National Committee published all contributions made 
to it and the details of its expenditures. The treasurer 
of the Republican National Committee at the request 
of Mr. Taft, the Republican candidate for president, 


in the Congressional elections. The provisions of the Crumpacker Bill 
cutting down Southern representation under the terms of the Fourteenth 
Amendment were probably only an empty gesture, for it has been shown 
that the Fifteenth Amendment forbids any state to deny or abridge the 
right to vote because of race or color. Evidently a state could not have its 
‘representation in Congress reduced for doing something it constitutionally 
cannot do. 

29 Congressional Record, 42 (1908), 6763. 

40 Republican Campaign Text-Book, 1908, p. 273. 

441. New York Times, July 10, 1908. 

42Tbid., June 19, 1908. 

43 Ibid., July 10, 1908. 
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placed himself under the operation of the New York 
publicity law which required publication of contribu- 
tions and expenditures after the election.** 

In his first message to the. sixty-first Congress, De- 
cember 7, 1909, President Taft recommended the 
enactment of a publicity law, as follows: 


I urgently recommend to Congress that laws be passed requir- 
ing the candidates in elections of members of the House of 
Representatives and those in charge of their candidacy and 
campaign to file in a proper office of the United States Gov- 
ernment a statement of the contributions received and expendi- 
tures incurred in the campaign, and that similar legislation 
be enacted with reference to all other elections within the con- 
trol of Congress.4® 


Mr. McCall now introduced a bill differing some- 
what from the one he had been urging on Congress 
since 1906. He now desired that statements be filed both 
before and after election and set forth the specific 
nature of the required statement. The statement was 
required to show (1) the names of all persons or firms 
advancing one hundred dollars or more; (2) the total 
sum received in amounts less than one hundred dollars; 
(3) the names of all persons to whom ten dollars or 
more had been paid, and the purposes of such payment ; 
(4) the total sum disbursed in amounts less than ten 
dollars. In addition, every person, firm, or committee 
spending fifty dollars or more to influence an election 
was required to file this statement unless this money 
had been paid to a political committee. *® 


“Perry Belmont, Abolition of Secrecy of Party Funds. Sen. Doc. no. 
495, 62nd. Cong., 2nd. Sess., p. 38. 1912. 

*5 Congressional Record, 45 (1909), 33. 

46 Thid., 45 (1910), 4927. 


CAMPAIGN EXPENDITURES 201 


This bill was passed by the House April 18, 1910.47 
The Senate refused to concur in the provision requir- 
ing a pre-election statement.*® The House accepted the 
change made by the Senate, and the first federal pub- 
licity bill became a law June 25, 1910.49 

The Democrats were in control of the lower house 
in the sixty-second Congress, and on the first day of 
the new Congress Mr. Rucker offered an amendment to 
the McCall bill providing for a pre-election statement. 
This amendment passed the House.®® The Senate Com- 
mittee now not only accepted the Rucker amendment, 
but added another amendment that candidates for Rep- 
resentative should file a statement of their expenses in 
both the primaries and elections. This evoked a debate 
over the power of Congress to regulate primaries. 
Senator Bailey denied the existence of this power, say- 
ing: “The Constitution of the United States expressly 
authorizes Congress to regulate the times, places, and 
manner of electing Senators and Representatives in 
Congress, but there is no suggestion in any clause of 
the Constitution that Congress has the power to regu- 
late the party processes by which its candidates are 
nominated. . . . When the Constitution was written 
no such method as the primary was known.”®! This 
statement is noteworthy since it is substantially the 
same line of reasoning that the Supreme Court later 
followed in the Newberry case. Senator Lodge con- 
tended that “Under the general power of the Constitu- 
tion we are undertaking to supervise the expenditure 

“1 Tid. 
* Thid., p. 8753. 
49 United States Statutes at Large, 36, 392. 


50 Congressional Record, 47 (1911), 269. 
51 Tbid., p. 2310. 
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of money in an election. The expenditure of money is 
merely incidental ; it is neither the time, place, nor man- 
ner, but it is purely incidental to the election. Is it not 
true that the money spent in the primaries is just as 
incidental to that election as the other ?’’®? 

The Senate accepted its committee’s report contain- 
ing the Rucker bill with the added amendment requir- 
ing candidates for the Senate and the House to file 
statements of nomination and election expenses. New 
amendments were also added providing that no candi- 
date for Senator should spend more than ten thousand 
dollars in his campaign for nomination and election, 
nor a candidate for the House more than five thousand 
dollars, but no candidate could spend more than was 
lawful under the laws of his state.°? The House ac- 
cepted these amendments after a long debate on states 
rights and reconstruction, and the amendments became 
law August 19, 1911.54 

Since these amendments to the act of 1910 contain 
the most important provisions enacted by Congress to 
regulate the use of money at elections, it is well to 
summarize them. Detailed statements of receipts and 
expenditures were required to be filed by the treasurer of 
such committee which was engaged in activities in two 
or more states the purpose of which was to influence 
an election at which Representatives in Congress are to 
be elected. These statements were required to be filed 
not more than fifteen days, nor less than ten days be- 
fore such election, and on each sixth day thereafter 
until the election. A final statement must be filed within 

° Ibid. 


®3 Ibid, p. 3020. 
% Thid., p. 4333. 
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thirty days after the election. Every candidate for 
Representative was required not less than ten nor more 
than fifteen days before both the primary and general 
election to file with the clerk of the House an itemized 
statement of all things of value received by him or by 
any one for him, with his knowledge and consent, from 
any source in aid of his candidacy, with the names of 
those furnishing such aid. This statement must also 
contain a detailed report of expenditures, with the 
names of those to whom payments had been made. A 
candidate for the Senate was required to file a similar 
statement with the Secretary of the Senate before a 
primary or nominating convention, or an election at 
which he was seeking endorsement, and not less than 
five nor more than ten days before the day upon which 
the first vote was to be taken by the legislature. Within 
fifteen days after the primary and thirty days after a 
general election, or an election by the legislature, final 
statements must be filed by candidates for both houses. 
No candidate was to be permitted to spend more than 
the law of his state provided for, but no candidate for 
Representative was allowed to spend more than five 
thousand dollars in his campaign for nomination and 
election, nor a candidate for Senator more than ten 
thousand dollars. Money expended, however, to meet 
any fees required by state law, for necessary personal 
expenses incurred for himself alone, for travel and sub- 
sistence, stationery, postage, writing or printing (other 
than in newspapers), and distributing letters, circulars, 
and posters, and for telegraph and telephone service, 
was not to be regarded as an expenditure in the mean- 
ing of the amendment and need not be shown in the 
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statements required to be filed. Punishment by fine or 
imprisonment, or both, was provided for any violation 
of these sections.*® 

On August 23, 1912 another amendment to the Act 
of 1910 was passed.°* This amendment was of no great 
importance. It was merely explanatory of the method 
by which the statements of campaign collections and 
expenditures should be filed. 

During 1912 several other bills regulating campaign 
contributions and expenditures were introduced into 
Congress but did not become laws. March 18, 1912 
Senator Culberson proposed a measure making it un- 
lawful for any person to contribute more than five 
thousand dollars in any election where presidential 
electors or Representatives in Congress were to be 
chosen, or at any election by a state legislature of a 
United States Senator.°* December 7, 1912 Senator 
Clapp introduced a bill prohibiting the sending of cam- 
paign funds from one state to another. This bill, how- 
ever, did not apply to the payment of bills incurred by 
a national campaign committee in sending out speakers 
and literature, nor did it apply to campaign funds 
raised for and sent to a national committee, when these 
funds were properly reported as required by law. This 
bill passed the Senate, but the House took no action 
onsit.°s 

Most serious discussion of further legislation regu- 
lating the use of campaign funds took place during 
1915 and 1916 in the sixty-third and sixty-fourth Con- 


55 United States Statutes at Large, 37, 25. 
% Thid., p. 360. 

"7 Congressional Record, 48 (1912), 3547. 
58 Congressional Record, 49 (1912), 252. 
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gresses. A bill containing the following provisions was 
passed by the House in the sixty-third Congress: (1) 
all committees receiving or expending any money for 
the purpose of influencing the result of a primary or 
an election at which candidates for President, Vice- 
President, or Representative are to be nominated or 
elected were required to file a statement with a federal 
official, even though these committees operated in only 
one state; (2) all persons spending more than fifty 
dollars must file a statement; (3) committees were for- 
bidden to spend more in any state than had been con- 
tributed by citizens of that state; (4) the maximum 
expenditure of a Senator in his campaign for nomina- 
tion and election was reduced to five thousand dollars, 
and of a Representative to two thousand, five hundred 
dollars. Expenses for printing, writing, stationery, 
postage, and traveling expenses, however, need not be 
included in this sum; (5) candidates for president 
were limited to an expenditure of fifty thousand dollars, 
and for vice-president to twenty-five thousand dollars.°? 
The Senate committee added provisions prohibiting. a 
single contribution of more than five thousand dollars, 
limiting the expenditures of national committees in the 
election of presidential electors to four hundred thou- 
sand dollars, and requiring that expenditures of na- 
tional committees must be made with the consent of 
the candidates in whose interest the expenditure was. 
made.®° Republican Senators conducted a successful 
filibuster against the bill, and it did not reach a vote at 
this session of Congress. At the opening of the next 


59 Tbid., 53 (1915), 10983. 
© Tbid., 13112. 


206 CORRUPT-PRACTICES LEGISLATION 


session Senator Penrose introduced amendments to the 
bill incorporating the provisions of the “force bill’ re- . 
pealed in 1894.*! The bill was then dropped. 

There was very little discussion of corrupt-practices. 
legislation by Congress for the next few years. The 
next law regulating elections was enacted October 16, 
1918 when Congress strengthened the state prohibi- 
tions against bribery at elections by passing an act 
penalizing the giving or acceptance of a bribe for the 
influencing of votes for or against any candidate for 
Senator, or Representative, or Delegate, in Congress at 
any primary or general election.® 

A proposal for checking large campaign contribu- 
tions was presented to the Senate by Senator Thomas, 
December 23, 1918. His scheme was to levy a one 
hundred per cent. tax on contributions of more than 
five hundred dollars made to influence elections at 
which Senators, Representatives, and presidential elec- 
tors are voted on. All committees receiving such con- 
tributions were by this bill required to file statements 
with the district collector of internal revenue.®* 

Senator Borah, March 26, 1920, introduced a bill 
dealing with the use of funds in the campaigns for the 
nomination for-President and Vice-President. This bill 
provided that no candidate for the nominatjon for 
President either directly or through a committee should 
spend more than ten thousand dollars in any one state. 
Personal traveling expenses, stationery, postage, circu- 
lars, and telegraph and telephone charges were ex- 
empted from this limitation. A candidate was not to be 

% Ibid., 54 (1916), 1323. 


© United States Statutes at Large, 40, 1013. 
® Congressional Record, 57 (1918), 778. 
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held responsible for expenditures made by political 
committees after he had. publicly protested against 
them. Any one making a contribution of over one 
hundred dollars toward a campaign for the presidential 
nomination was required to file a statement with the 
Attorney-General, and every candidate was required to 
file an itemized statement fifteen days before and thirty 
days after the nominating convention.** No action was 
taken on this bill. 

The Supreme Court was not called on to interpret 
the act of June 25, 1910, with its amendments of 
August 19, 1911 until 1921, when it handed down its 
opinion in the Newberry case.*® Mr. Newberry, with a 
number of his supporters, had been found guilty by the 
Michigan District Court of expending more money in 
his campaign for the Republican nomination for Sena- 
tor and in the final election to that office than the 
amendment of 1911 permitted. Mr. Newberry filed a 
statement that no contributions had been received or 
disbursements made with his knowledge and consent. 
The treasurer of his campaign committee filed a state- 
ment showing receipts and expenditures of almost two 
hundred thousand dollars. An indictment was brought 
against Mr. Newberry and one hundred and thirty- 
three others which set forth at great length that these 
men had entered into a conspiracy to give, contribute, 
spend, and use, and to cause to be given, contributed, 
expended, and used in Mr. Newberry’s campaign for 
the nomination and final election sums greatly in excess 
of the maximum amount permitted by law. The Michi- 
gan District Court found Mr. Newberry and sixteen 


 Thid., 59 (1920), 4853. 
6 Newberry v. United States, 256 U. S. 232, 1921. 
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other defendants guilty, and an appeal was then made 
to. the United States Supreme Court. The appeal was 
made on the grounds of error in the District Court’s 
instructions to the jury, and on the further grounds 
that the act under which the indictment was brought 
was unconstitutional in so far as it applied to primary 
elections. 

The Supreme Court gave a unanimous opinion that 
the decision of the District Court should be reversed 
because of the error in instruction to the jury. But 
there was a decided division of opinion concerning the 
constitutionality of the act. Four members of the 
Court, speaking through Mr. Justice McReynolds, 
found the acts of 1910 and 1911 unconstitutional in 
so far as they applied to primaries. Mr. Justice Mc- 
Kenna concurred in this opinion in regard to Senatorial 
primaries, since these acts had been passed before the 
adoption of the Seventeenth Amendment providing for 
the direct election of Senators. Justice McKenna gave 
no reasons for his opinion, but he was probably con- 
curring in Justice McReynolds statement that “The 
criminal statute now relied upon antedates the Seven- 
teenth Amendment and must be tested by powers pos- 
sessed at the time of its enactment. . . . An after ac- 
quired power can not ex proprio vigore validate a 
statute void when enacted.” Justice McKenna reserved 
his opinion on the power of Congress to regulate Sena- 
torial primaries after the adoption of the Seventeenth 
Amendment. Chief Justice White and Mr. Justice Pit- 
ney in separate opinions concurred in the reversal of 
the decision on the grounds of error in instruction by 
the lower court, but they denied the unconstitutionality 
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of the laws in question. Justices Brandeis and Clark 
concurred in the opinion of Justice Pitney. 

Justice McReynolds, in delivering the majority opin- 
ion, said: 


The ultimate question for solution here is whether under the 
grant of power to regulate “the manner of holding elections,” 
Congress may fix the maximum sum, which a candidate therein 
may spend, or advise and cause to be contributed and spent by 
others to procure his nomination. . . . We find no support in 
reason or authority for the argument that because the offices 
were created by the Constitution, Congress has some indefi- 
nite, undefined power over elections for Senators and Repre- 
sentatives. . . . The Seventeenth Amendment, which directs 
that Senators be chosen by the people, neither announced nor 
required a new meaning of election, and the word now has the 
same general significance as it did when the Constitution came 
into existence,—final choice of an officer by the duly quali- 
fied electors. Primaries were then unknown. Moreover, they 
are in no sense elections for an office, but merely methods by 
which party adherents agree upon candidates whom they in- 
tend to offer and support for ultimate choice by all qualified 
electors. .. . We cannot conclude that authority to control 
party primaries or conventions for designating candidates was 
bestowed on Congress by the grant of power to regulate the 
manner of holding elections. The fair intendment of the words 
does not extend so far; the framers of the Constitution did not 
ascribe to them any such meaning. Nor is this control neces- 
sary in order to effectuate the power expressly granted. On 
the other hand, its exercise would interfere with purely domes- 
tic affairs of the state, and infringe upon liberties reserved to 
the people.6¢ 


Justice Pitney’s argument upholding the power of 
Congress to limit the amount that may be spent in the 
campaigns for nomination to Congress was much 


° Newberry v, United States, 256 U. S. 232 passim. 1921. 
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clearer and stronger than was Justice McReynold’s 
denying this power. He said: 


It is contended that Congress has no power to regulate fis 
amount of money that may be expended by a candidate to 
secure his being named in the primary election; that the power 
to regulate the manner of holding elections relates solely to 
the general elections where Senators or Representatives are 
finally chosen. Why should “the manner of holding elections” 
be so narrowly construed? An election is the choosing of a 
person by vote to fill a public office. In the nature of things it 
is a complex process, involving some examination of the quali- 
fications of those from whom the choice is to be made; .. . 
and some method of narrowing the choice by eliminating the 
candidates until one finally secures the majority. . . . For the 
process of elimination, instead of tentative elections partici- 
pated in by all the electors, nominations by parties or groups 
of citizens have obtained in the United States from an early 
period. . . . In the essential sense, a sense that fairly comports 
with the object and purpose of a constitution such as ours, 
which deal in broad outline with matters of substance, . . 
all of the various processes above indicated fall fairly within 
the definition of the manner of holding elections. . . . It is 
said primaries were unknown when the Constitution was 
adopted. So were the steam railways and the electric telegraph. 
But the authority of Congress to regulate commerce among 
the several states was extended over these instrumentalities, 
because it was recognized that the manner of conducting com- 
merce was not essential.®7 


It will be seen from these excerpts from the opinions 
of Justices McReynolds and Pitney that they were 
enunciating a widely different principle. Justice Mc- 
Reynolds held that article 1, section 4 of the Consti- 
tution giving Congress the power to make or to alter 
state regulations concerning the times, places, and man- 
ner of holding elections for Senators and Representa- 

6" Thid. 


CAMPAIGN EXPENDITURES 211 


tives should be very narrowly construed,—that the term 
election still has the same meaning, and no more, that 
it had in 1789. Justice Pitney, on the other hand, was 
stating the principle that the term could not be nar- 
rowly confined to its meaning when the Constitution 
was drafted. Changed conditions had given the word 
an added meaning. But Justice Pitney further held that 
if the term election must be narrowly defined, Congress 
would still have the power to regulate primary elections 
under the constitutional provision giving Congress 
authority ‘““To make all laws which shall be necessary 
and proper for carrying into execution the foregoing 
powers. . . .” He argued that under this provision the 
Congressional statute regulating the use of money in 
connection with nominations should be upheld, since, 
for an effective control of elections, it is necessary that 
Congress control the primaries as well as the final elec- 
tions. It would seem that Justice Pitney’s more liberal 
construction of the constitution is the better one where 
a question so important as Congressional control of 
the purity of elections of its own members is at issue. 

After this decision by the Supreme Court, no further 
action was taken in the courts against Mr. Newberry. 
The Senate, however, under its constitutional power 
to judge of the elections, qualifications, and returns of 
its members, investigated the charges against Mr. New- 
berry. The Senate discussion centered about the ques- 
tion: Were the excessive campaign expenditures car- 
ried on with the knowledge and consent of Mr. New- 
berry ?®* On January 12, 1922 the Senate by a vote of 
forty-six to forty-one finally declared Mr. Newberry 


8 Congressional Record, 61 (1921-22), passim. 
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duly elected and entitled to a seat in the Senate. Curi- 
ously enough, the Senate added to its declaration that 
Mr. Newberry was entitled to his seat a resolution con- 
demning the excessive use of money made during his 
campaign. This resolution stated 

That whether the amount expended in this primary was one 
hundred and ninety-five thousand dollars, as was fully re- 
ported and openly acknowledged; or whether there were some 
few thousand dollars in excess, the amount expended was in 
either case too large, much larger than ought to have been 
expended. The expenditure of such excessive sums in behalf 
of a candidate either with or without his knowledge and con- 
sent, being contrary to sound public policy, harmful to the 
honor and dignity of the Senate, and dangerous to the per- 
petuity of a free government, such excessive expenditures are 
hereby severely condemned and disapproved.®9 


This resolution has the suspicious appearance of an at- 
tempt by the Senate to save its face.7° 

The opinion of the Supreme Court in the Newberry 
case was a severe blow to federal regulation of cam- 
paign expenditures. Under this decision Congress can 
exert no control over the use of funds in a campaign 
for party nomination. In many states a nomination is 
equivalent to an election. In such states, then, any regu- 
lation of the real election must be made by the states. 
The national government is entirely dependent here 
upon the state governments for the protection of the 
purity of the election of officers of the national govern- 
ment. 

Under this decision the federal laws dealing with the 
use of campaign funds are only applicable to money 


® Thid., 62 (1922), 1306. 
Mr. Newberry later resigned from the Senate. See page 271 for a 
discussion of this resignation. 
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spent to influence final elections, and under an opinion 
of Attorney-General Daugherty candidates for United 
States Senator were not bound by these regulations.” 
Judge Van Fleet, sitting in the district of Arizona, 
made the same ruling in the matter of the indictment 
of Senator Cameron for failing to file a true statement 
in connection with his campaign for the Senate.” 
These two opinions were based on the fact that the acts 
of 1910 and 1911 were passed prior to the constitu- 
tional amendment providing for the popular election of 
Senators, and, therefore, do not apply to such popular 
elections. It will be noticed that these opinions are 
identical with the stand taken by Justice McKenna in 
the Newberry case. 

The effect of the Newberry decision in a matter very 
different from the regulation of the use of campaign 
funds soon was seen. Two years after this decision 
Texas passed a law making it illegal for a negro to 
participate in a Democratic primary.’* The constitu- 
tionality of this statute was immediately attacked on 
the grounds of conflict with the Fourteenth and Fif- 
teenth Amendments to the Federal Constitution. In the 
case of Chandler v. Neff,7* District Judge West of the 
Western District of Texas held that 
The answer to the question is practically found in the answer 
to the question as to whether or not a primary election is that 
character of election that comes within the meaning of the 
Fourteenth and Fifteenth Amendments to the Constitution of 
the United States. . . . The balancing of authorities, and the 


™ Letter from Assistant Attorney-General J. W. H. Crum, June 22, 1922. 

7™U. S. v. Cameron, 282 Fed. 684, 1922. This opinion had been implied 
in a earlier case of U. S. v. Gradwell, 243 U. S. 476, 1916. 

7 Laws, 1923, chap. 32. 

1% 298 Fed. 515, 1924. 
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weight of authority, if in doubt, is settled by the Supreme 
Court of the United States in Newberry v. United States. It 
was there held that primary elections “are in no sense elections 
for an office, but merely methods by which party adherents 
agree upon candidates whom they intend to offer and support 
for ultimate choice by all qualified electors. It therefore may be 
considered as determined that the State of Texas was within 
its powers in providing its tests of qualification of Democratic 
electors. .. . The Fourteenth Amendment guarantees privi- 
leges and immunities which the states are forbidden to deny 
or abridge, which are such as depend immediately on the Con- 
stitution of the United States, and which refer to citizens of 
the United States in that relation and character, and not such 
tights as accrue from state citizenship. Privileges and im- 
munities are only such as owe their existence to the federal 
government, its national character, its Constitution or its laws. 
From the allegations of plaintiff’s petition it is apparent that 
the immunity and privilege which he claims is denied him is 
his right to vote in the Democratic primary election. The au- 
thorities quoted amply demonstrate the Constitution of the 
United States did not intend to include such a right. in the 
words privileges and immunities. 


A decision in this case has not been handed down by 
the United States Supreme Court, but in the case of 
Nixon v. Herndon,” in which the validity of this same 
statute was attacked, the Supreme Court declared the 
law unconstitutional. The plaintiff in this case also con- 
tended that this Texas statute was in violation of both 
the Fourteenth and Fifteenth Amendments to the 
United States Constitution. Mr. Justice Holmes speak- 
ing for the court said: 

We find it unnecessary to consider the Fifteenth Amendment, 


because it seems to us hard to imagine a more direct and 
obvious infringement of the Fourteenth. . . . That Amend- 


7%U. S. Supreme Court, Adv.' Opin., 1926-27, p. 507. Decision handed 
down March 7, 1927. 
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ment not only gave citizenship and the privileges of citizen- 
ship to persons of color, but it denied to any state the power 
to withhold from them the equal protection of the laws. .. . 
What is this but declaring that the law in the states shall be 
the same for the black as for the white; that all persons 
whether colored or white, shall stand equally before the laws 
of the states ... ? The statute of Texas in the teeth of the 
prohibitions referred to, assumes to forbid negroes to take 
part in a primary election . . . , discriminating against them 
by the distinction of color alone. States may do a good deal of 
classifying that it is difficult to believe rational, but there are 
limits, and it is too clear for extended argument that color can- 
not be made the basis of a statutory classification affecting the 
right set up in this case. 


It will be noticed that in this opinion Mr. Justice 
Holmes did not deem it necessary to.test the validity of 
the statute in the light of the Fifteenth Amendment. 
There was, therefore, no discussion of whether the 
present Court considers the primary an integral part of 
the election process or not. It may well be that the 
Court was glad that it was not necessary to decide this 
question. It was sufficient to set aside the law as an 
unconstitutional discrimination because of race and as 
an unconstitutional denial of the equal protection of the 
laws without considering whether there was also a de- 
nial of the right to vote because of race, color, or 
previous condition of servitude. 

It is interesting to note that after the Supreme 
Court’s decision in this case the Texas legislature super- 
seded this invalid primary regulation with a statute 
which declared that “Every political party in this state 
through its state executive committee shall have the 
power to prescribe the qualifications of its members, 
and shall in its own way determine who shall be quali- 
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fied to vote or otherwise participate in such political 
party.” This statute was similar to laws already in 
operation in Florida, Alabama, Louisiana, and Tennes- 
see.“® The Democratic Executive Committees of these 
states probably work under cover in excluding negroes 
from the party primaries. But if it could be shown to 
the United States Supreme Court that any of their 
regulations are discriminatory against negroes, evi- 
dently the Court would have to declare the statutes 
giving the committees the power to make these dis- 
criminatory regulations illegal, for the Court could 
scarcely sanction the delegation of a power by a state 
legislature when the exercise of that power by the legis- 
lature itself is unconstitutional. 

Contrary to the belief of some, the decision of the 
Supreme Court in the case of Nixon v. Herndon was 
not a reversal of its opinion expressed in the Newberry 
case that a primary is not part of the election process. 
As has been shown, the Court felt no need of consider- 
ing this question in the Texas case. The opinion ex- 
pressed in the Newberry case still stands, and at the 
present time, therefore, by judicial interpretation the 
national government has no direct control over any- 
thing pertaining to a primary, except to prevent the dis- 
criminations forbidden by the Fourteenth Amendment, 
for to the national government, a primary is not an 
election. All control over this very vital part of the 
elective machinery is in the hands of the states. The im- 
portance of this to the federal government is apparent, 
since in at least one-fourth of the states primary selec- 


J. E. Pate, “The Texas White Primary Law,” Nat. Munic. Rev., 16 
(1927), 617. 
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tion is equivalent to election, and in these states the 
federal government cannot directly interfere to regulate 
the actual elections of its own members of Congress. 
Tt will be pointed out later, however, that Congress is 
attempting to exert an indirect regulation of primaries 
at which candidates for Congress are nominated under 
the Constitutional provision which gives each house 
the right to decide upon the elections and qualifications 
of its members. But at best this sort of control is un- 
satisfactory, for it involves an investigation in each 
case with the probability that the decisions will be due 
to party influence. 

The sixty-eighth Congress, which convened in De- 
cember, 1923, was very keenly alive to the necessity of 
putting the federal corrupt practices legislation on more 
solid ground. Many pages of volumes 65 and 66 of the 
Congressional Record were filled with discussion of 
the effect of the Newberry decision on the status of the 
corrupt practices acts. Several members of each house 
felt that the constitutionality of all parts of the Acts 
of 1910 and 1911 was dubious since the Supreme Court 
had declared certain portions of them invalid.77 Evi- 
dence before the Walsh Committee investigating the 
naval oil-reserve leases also made the need for some 
changes in campaign fund regulation apparent. This 
’ evidence showed that both Mr. Sinclair and Mr. 
Doheny had contributed to the campaign funds of each 
of the two large parties.*® Most of these gifts had been 


™ Congressional Record, vol. 65 (1923), passim, especially pp. 6519-25, 
8328-31, 9506-15, 10324-28, 11131-39. 

18 Hearings Before the Senatorial Committee Investigating the Naval Oil 
Reserve Leases, Sen. Rep. 794, 68th. Cong., Ist. Sess., 1924, passim. Cf. 
Mark Sullivan, ‘Cash in Campaigning,” World’s Work, 48 (1924), 430. 
Mr. Will H. Hays, the chairman of the Republican National Committee dur- 
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made to meet deficits of the party committees, and 
under the Acts of 1910 and 1911 such gifts were not 
required to be reported by the party committees. 

Several bills concerning campaign contributions and 
expenditures were introduced into the sixty-eighth Con- 
gress which received scant consideration. Represent- 
ative Moore of Virginia proposed as an amendment to 
the Revenue Act of 1924 that every person making a 
return under the Revenue Act should therein specific- 
ally designate any contribution he had made for the 
purpose of influencing the election of President, Vice 
President, Congressman, or Senator, provided such 
contributions exceeded one thousand dollars.*® Attempts 
were also made in one case to amend the Revenue Act 
by taxing all contributions of over $5,000 fifty per 
cent.,8° and in another by taxing all contributions of 
over $1,000 one thousand per cent.84 

Mote serious discussion took place over a very radical 
and thorough-going bill introduced by Senator McKel- 


ing the campaign of 1920, testified before this Walsh committee in 1924 
that Mr. Sinclair had contributed $75,000 toward meeting the deficit of 
$1,350,000 incurred by the Republicans in the 1920 campaign. But just as 
this manuscript is going to the printer Mr. Hays has admitted to the public 
lands committee of the Senate, which is investigating the financial manipula- 
tions of the Continental Trading Company, that in 1923 Mr. Sinclair gave 
him $260,000 in Liberty Bonds to be used in liquidating the Republican 
deficit. Mr. Hays testified that he later returned $100,000 to Mr. Sinclair, 
but even with this refund, the Sinclair contribution to meet the deficit 
amounted to $160,000 rather than the $75,000 which Mr. Hays had originally 
stated. Mr. Hays attempted to conceal this Sinclair contribution by turning 
over to certain prominent Republicans the Liberty Bonds which Sinclair had 
given him to help meet the deficit. These prominent Republicans then made 
a contribution equal to the amount of the Liberty Bonds which they had 
received. It is interesting to note that Secretary Mellon refused to become 
a party to such a transaction, but, on the other hand, he did nothing to help 
the Walsh Committee in tracing the Bonds. It was only through the able 
work of the Walsh Committee that the use of the “dummy contributors’? was 
discovered. (See the New York World from March 1 to March 20, 1928, for 
the news account of the testimony before the Walsh Committee.) 

7 Congressional Record, 65 (1924), 2948. 

80 Tbid., p. 3271. 

8 Tbid., p. 6456. 
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lar. Section one of this bill declared it unlawful for 
any corporation or firm to make any contribution in 
connection with any election at which presidential elec- 
tors, a Representative, or a Senator was to be voted 
for. Section two made it unlawful for any person to 
contribute more than $500 toward the election of presi- 
dential electors, or more than $100 toward the election 
of a Representative or Senator, and no person was to 
contribute to more than one political party. Sections 
three, four, and five limited the contributions of a can- 
didate for President to $10,000, exclusive of personal 
and traveling expenses, and the contributions of a can- 
didate for Senator and Representative to $5,000 and 
$3,000 respectively. The aggregate sums that could be 
spent in the campaign of a Senator and Representative 
were $10,000 and $5,000. Section six declared it unlaw- 
ful for any person to contribute to the election of a 
candidate for Representative or Senator outside the 
state in which such person was a citizen. Section seven 
limited the expenditure of any national committee to 
$1,000,000. Expenditures and contributions were to be 
reported as under the Acts of 1910 and 1911. Section 
eight declared it unlawful for any national committee, 
after the election was over, to collect from any source 
anything in excess of the one million dollars. It was 
finally declared unlawful for any state or district com- 
mittee to spend money in behalf of presidential electors. 
Penalties of fine and imprisonment were set up.®? 
Although no action was taken on this bill, the sum- 
mary of its provisions is important since it contains 
the sort of regulation that a large number of people 
would like to see enacted. Some of its provisions, such 
8 Tbid., p. 6519. 
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as section one, were similar to federal legislation al- 
ready in force. Certain of its provisions, such as the 
one prohibiting an individual to contribute to more than 
one party, are clearly praiseworthy. The chief point of 
contention is over the provisions limiting gifts to $500 
in a presidential contest and to $100 in an election for 
a Member of Congress. If such a provision could be en- 
forced, the advisability of this low limit is doubtful. 
The one million dollar limit on the expenditure of a 
national committee is probably a mistake. In any hard 
fought presidential campaign the legitimate expenses 
would exceed this amount, and such a provision would 
only lead to its constant violation. The section making 
it illegal for state and district committees to spend 
money in behalf of presidential electors is absurd. Since, 
in general, state elections take place at the same time as 
national elections, campaigns are waged to get voters 
to support the party ticket, both state and national. It 
would be impossible so to divide these expenditures as 
to have this section enforced. There is justification for 
the attempt to prevent contributions from one state 
being sent into another, but under the provisions of 
this bill the national committee might collect all of its 
million dollars in one state and spend it where it wished. 
The discussion of the constitutionality of Congressional 
regulation of campaign funds used in connection with 
a presidential election is reserved for the end of the 
chapter. 

Senator Borah initiated the next fight in the sixty- 
eighth Congress for the enactment of further corrupt- 
practices legislation. On May 26, 1924 he introduced an 
amendment to the postal pay-increase bill providing that 
all committees, parties, or persons having any part in 
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the election of Members of Congress or officials of the 
Government of the United States should publish at the 
end of each ten days a financial report of the contribu- 
tions received by such committee, parties, or persons, 
with the name, residence, and official position of each 
contributor and the amount of his contribution, and at 
the end of each campaign should publish a complete and 
detailed financial statement, with the amount of any 
deficit incurred in the campaign, and that such commit- 
tee or party should thereafter publish at the end of each 
month the amounts received by it from each contributor 
to make up the deficit. These statements, together with 
copies of circulars used in soliciting contributions and 
the names of all solicitors, were to be filed with the 
Clerk of the House and the Secretary of the Senate 
and be open to inspection by the public. A penalty of 
fine and imprisonment for any violation of the provis- 
ions of the bill was attached.®* 

In supporting this bill, Senator Borah said he de- 
pended more upon full publicity to remedy the evils 
connected with the excessive use of campaign funds 
than on more detailed restrictions on the size of such 
funds. The bill passed the Senate by the vote of 55 
an Yas 

The House refused to accept the Borah amendment, 
substituting for it a measure prepared by Representative 
Cable of Ohio. This Cable substitute was entitled the 
Federal Corrupt Practices Act of 1924. It repealed the 
previous separate corrupt-practices acts, and then, in so 
far as these previous separate acts were held to be con- 
sistent with the Newberry decision they were now codi- 


88 Congressional Record, 65 (1924), 9516. 
84 Tbid. 
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fied into one comprehensive bill. In addition a few new 
provisions deemed desirable were incorporated. 

To make sure of its constitutionality, the Cable bill 
stated definitely that the term election as used in the bill 
did not refer to a primary election or a convention of a 
political party. The same provisions of the original pub- 
licity acts of 1910 and 1911 in regard to the filing of 
statements were placed in the bill. An additional pub- 
licity requirement was that these statements must be 
filed not only at specified times before and after elec- 
tions, but also four times during the course of each year. 
The purpose of this was primarily to insure publicity 
for contributions made to meet deficits. Every person 
other than a political committee or candidate who should 
make expenditures of fifty dollars or more within a 
calendar year for influencing elections in two or more 
states was also required to file these statements. The 
previous restrictions on the amount of expenditures 
permitted a candidate for Senator or Representative 
were made more elastic. Unless the laws of such candi- 
date’s state prescribed a less amount, he could now 
spend three cents for each vote cast at the last election 
for the office for which he was a candidate, providing 
such expenditure did not exceed $25,000 for a Senator, 
or $5,000 for a Representative. This provision recog- 
nized that the candidate in a more populous state should 
be allowed to spend more than the candidate in a small 
state. As in the previous acts certain expenditures such 
as those for personal traveling expenses, stationery, 
postage, printing, distributing circulars, telephone and 
telegraph charges were not to be included in this pre- 
scribed limit. Finally, this bill included provisions of 
earlier acts making it unlawful to promise employment 
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to gain political support; to offer or give a bribe to 
influence votes, or to accept one; for any officer or 
employee of the United States to solicit or receive 
political contributions from any such officer or em- 
ployee; and for any corporation incorporated under 
national laws to contribute to any election, or any cor- 
poration to contribute to the elections of President, 
Vice President, Senators, and Representatives.®° 

The conference committee from the two Houses 
accepted the Cable bill, and it was passed by both 
Houses.®® For the time, however, the bill met its death 
when President Coolidge vetoed the postal pay-increase 
bill. In his veto message, the President said: “If the 
provision stood alone, I should approve that part of the 
bill relating to campaign funds.”’* 

Upon the introduction of a new postal pay-increase 
bill into the second session of the sixty-eighth Congress, 
Senator Walsh of Massachusetts, January 29, 1925, 
proposed the Cable bill as an amendment.®* The report 
of the Borah Committee covering the investigation of 
expenditures in the campaign of 1924 was made Febru- 
ary 12. This committee placed the Cable bill in the body 
of its report and strongly recommended its enactment.*? 
The bill was again passed by both Houses, and this 
time Mr. Coolidge approved the postal pay-increase bill. 
On February 28, 1925, the act now known as the Fed- 
eral Corrupt Practices Act of 1925 was placed on the 
statute books.*° 

85 Congressional Record, 65, 10328. 

% Ibid., p. 11017. 

8t Tbid., p. 11128. 

8 Ibid., 66 (1925), 2703. 

89 Senate Report no. 1100, 68th Cong., 2nd Sess., p. 35. 


° Fed. Stats. Anno., Sup. Pamph., April, 1925, p. 37, published by 
Edward Thompson and Co. 
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It is impossible at the present time to draw any con- 
clusions from the operation of the Act of 1925. In sev- 
eral respects it apparently should remedy some of the 
weak points in previous federal legislation. The pro- 
vision calling for publicity of contributions and ex- 
penditures several times each year is undoubtedly its 
greatest forward step. The provision of the Act requir- 
ing all persons who make expenditures of fifty dollars 
or more during a calendar year to file statements is to 
be commended. In addition, the more flexible limitation 
on expenditures by candidates for Congress is well jus- 
tified. The Borah Committee, although strongly recom- 
mending the enactment of the Cable bill, felt that this 
particular provision should be made more flexible, stat- 
ing that it could not be deemed wise or just to put the 
same limit on a candidate for Senator in a state with a 
population of one million, as in a state with a popula- 
tion of seven million.°t The only other suggestion of 
the Borah Committee for legislation which was not 
embodied in the Cable bill was for some act to prevent 
the collecting of large sums in certain states and the 
sending of such sums into other states to be used in 
influencing elections.°” 

The Federal Corrupt Practices Act of 1925 provides 
probably about all the regulation of elections that the 
Federal Government should attempt at the present time. 
Its glaring weakness is in its definition of “election.” 
The elimination of primaries from the control of Fed- 
eral Corrupt Practices Acts is, of course, due to the 

Newberry decision, but it is unfortunate that Congress 
did not make one more attempt to exert control over 


® Senate Report, no. 1100, 68th Congress, 2nd Sess., p. 38. 
% Tbid. 
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primaries as well as over final elections. It is by no 
means certain that the Supreme Court would adhere to 
its opinion that Congress has no control over primaries. 
As was shown in the discussion of this decision, a 
majority of the Court did not concur in this opinion of 
unconstitutionality. Justice McKenna only concurred in 
the opinion in so far as it applied to Senatorial pri- 
maries. The repassage of the provisions of the Acts of 
1910 and 1911, putting them in line with the Seven- 
teenth Amendment might possibly have placed Justice 
McKenna in agreement with the four members of the 
Court who upheld the power of Congress to regulate 
primaries. The great change in the personnel of the 
Supreme Court is an additional reason why Congress 
should seek another expression of opinion on the con- 
stitutionality of this important phase of election control. 
Congress should at the earliest possible time enact a 
separate law containing provisions similar to those in 
the Act of 1925 which will apply to primaries. If. the 
Supreme Court again declares such control unconstitu- 
tional, nothing will be lost, for the Corrupt Practices 
Act of 1925 would still be in force regulating final 
elections. 

The question of the constitutionality of the various 
provisions of the Federal Corrupt Practices Act of 1925 
presents an interesting issue. As has been pointed out, 
its main provisions which require the filing of state- 
ments of campaign contributions and expenditures by 
certain designated political committees and by candi- 
dates for the Senate and the House, and which limit 
the expenditures of candidates for the Senate and the 
House, are practically the same as those in the Acts of 
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1910 and 1911. Under what constitutional authority 
has Congress made these provisions? Article 1, section 
4 of the Constitution, which provides that Congress 
may make or alter the times, places, and manner of the 
elections of Members of Congress, has been held to 
confer power upon Congress to exercise the widest con- 
trol over these elections.®? There is, therefore, no ques- 
tion concerning the constitutionality of Congressional 
enactments regulating the use of campaign funds in the 
final elections of Members of Congress. 

There is, however, no authority for Congress directly 
to regulate the expenditure of money in the election of 
presidential electors, for these electors have been held to 
be state officers.°* But the Act of 1925 states that the 
political committee required to file statements “in- 
cludes any committee, association, or organization 
which accepts contributions or makes expenditures for 
the purpose of influencing or attempting to influence 
the election of . . . presidential and vice presidential 
electors (1) in two or more states, or (2) whether or 
not in more than one State, if such committee, asso- 
ciation, or organization (other than a duly organized 
State or local committee of a political party) is a branch 
or subsidiary of a national committee, association, or 
organization.”” Under what constitutional theory has 
Congress been working during its enactment of pro- 
visions of this sort? 

In general, the constitutional question has not been 
considered. When the constitutionality of such a pro- 
vision was mentioned at all, it was simply assumed that 


°3 See chapter 6. 
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since Congress could control the elections of Members 
of Congress, and since these elections take place at the 
same time presidential electors are chosen, Congress 
could control the election of these electors by indirec- 
tion.°> But the definition of political committee in the 
Act of 1925 refers directly to elections of presidential 
electors, and, therefore, it would seem that Congress 
cannot conceal the fact that it is not regulating the 
choice of presidential electors through its undoubted 
power over Congressional elections. It has been shown 
in chapter six®* that the Supreme Court in the Blitz 
case called a halt to this exercise of indirect control 
over state elections by Congressional enactments on 
their face designed to regulate Congressional elections. 
This direct provision that political committees carry- 
ing on activities in connection with the election of 
presidential electors shall file statements of their con- 
tributions and expenditures would probably not be up- 
held by the courts. 

The statement of the Acts of 1910 and 1911, and of 
the Act of 1925 that these committees required to file 
statements are those operating in more than one state, 
or subsidiaries of such committees, gives the impression 
that Congress felt it had the authority to make such 
regulations under its power over interstate commerce. 
But it is extremely doubtful if the courts would ever 
countenance these regulations as a proper exercise of 
Congressional control under the commerce clause of the 
Constitution. 


9 Statement of Representative Norris, Congressional Record, 45 (1910), 
4929. Mr. Perry Belmont argues to the same effect in Abolition of Secrecy 
of Party Funds, Sen. Doc. no. 495, 62nd Cong., 2nd Sess., 1912. p. 59. 
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As has been shown, the only time that the courts 
have ever made any statements concerning Congres- 
sional regulation of the use of funds in presidential cam- 
paigns was in the United States Brewers’ Association 
case. In this case where the constitutionality of the 
statute prohibiting gifts by corporations to influence 
presidential elections was questioned, the court simply 
said that the problem did not arise in that particular 
case.°? 

The opinion must be reached that Congress has no 
constitutional power to regulate the use of funds in a 
presidential election. But it is almost certain that the 
validity of Congressional regulations requiring pub- 
licity for these campaign funds will never be contested. 
No political committee would want to risk injuring its 
party by such a step. A hostile public opinion, with a 
consequent loss of votes, would be feared. If Congress, 
however, should put limits on the amount a committee 
may spend, or enact some other stringent regulation 
concerning the work of the committee, there is a possi- 
bility that some political committee would seek to have 
such a regulation declared invalid, and it would proba- 
bly be successful in the attempt. A decision of this sort 
would then make equally void regulations providing for 
publicity of contributions and expenditures used in 
connection with a presidential campaign. 

The absence of Congressional regulation to control 
expenditures incurred in primary campaigns arose to 
plague the Senate in 1926. In the Pennsylvania Re- 
publican primary of that year a very bitter fight was 
carried on between the Vare and Mellon factions for 


°T See p. 220, above. 
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the control of the party in the state. Each faction had 
' its ticket of candidates for nomination to the United 
States Senate and for the important state offices. 
Taking their names from the rival candidates for nomi- 
nation for Senator and Governor, these tickets were 
known as the Pepper-Fisher and Vare-Beidleman. 
Both factions were well supplied with funds, and ac- 
counts of the lavish use of these funds to control the 
primary results were published throughout the country. 
Similar conditions arose in the Illinois Republican pri- 
mary. Here one faction supported Senator McKinley 
for the Republican nomination for United States 
Senator, and the other supported Mr. Frank L. Smith, 
chairman of the Illinois Commerce Commission. Both 
factions were well supplied with money and spent it 
freely. 

The Senate soon took notice of the claims that vast 
amounts were being expended to secure the Republican 
Senatorial nominations in these states, and on April 8, 
1926 Senator Reed of Missouri introduced a resolution 
authorizing the president of the Senate to appoint a 
special select committee to investigate the means used 
to influence the nomination of any person as a candi- 
date for the United States Senate or to influence the 
election of any person to the Senate at the November 
election.®® 

Some of the Senators denied the power of the Sen- 
ate to investigate expenditures at primary elections. 
Senator Reed of Pennsylvania in pointing out this lack 
of power, said: “The Supreme Court of the United 
States in the Newberry case distinctly said that we 


8 Cong. Rec., 67 (1926), 7096. 
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have no business to legislate on the subject of primary 
elections. If we have no business to legislate respecting 
primary elections, we certainly have no business to in- 
vestigate them.’’®® Senator Reed of Missouri, in argu- 
ing that the Senate had this power of investigation, 
held that the Supreme Court in the Newberry case had 
decided only that it was beyond the power of Congress 
to enact a penal statute applying to primary elections. 
The Supreme Court had not said, and the Senator be- 
lieved it never would say, that the Senate does not have 
the right to protect the purity of the election of its 
members by passing on the qualifications of its mem- 
bers designate. Since the Senate has the constitutional 
right to pass on the qualifications, elections, and returns 
of its members, then the Senate has the right to know 
the methods by which a man asking to be seated in the 
Senate was nominated. To determine whether corrupt 
methods have been used in securing the nomination or 
election, the Senate has the right to carry on an investi- 
gation to see what the facts are.1°° By a vote of fifty- 
nine to thirteen the Reed resolution was agreed to on 
May 19, 1926,1°1 and Senator Reed of Missouri was 
made chairman of the investigating committee.1°? 
Before the investigations of the Reed committee 
were well under way attempts were made in both the 
House and the Senate to give Congress the power to 
regulate Congressional primaries or to set up a maxi- 
mum for expenditures which if exceeded by any candi- 
date would bar him from membership in the Senate. 


% Tbid., p. 9676. 
100 Thid. 
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On June 15 Representative Rubey introduced House 
Joint Resolution No. 279 providing for a constitu- 
tional amendment giving Congress the power to regu- 
late primaries at which Representatives and Senators 
are nominated.'°? No action was taken on this resolu- 
tion. On June 23 in the Senate, Senator Neely intro- 
duced Senate Resolution No. 257, later amended by 
Senate Resolution No. 268, which declared that any 
Senator elect shall be deemed to be disqualified from 
holding a seat in the Senate if an amount in excess of 
three cents for each vote cast for Senator at the last 
election, provided such sum is not in excess of $25,000, 
has been expended by such Senator elect, or by any 
person or persons for him with his knowledge and 
consent, in aid or support of the candidacy of such 
Senator elect, either in a primary election by which 
such Senator elect was nominated as a candidate for the 
Senate or in any general or special election at which 
such Senator elect is alleged to have been elected. As 
in the Federal Corrupt Practices Act of 1925, expendi- 
tures for certain designated purposes were not included 
in the maximum expenditures provided for by the reso- 
lution.?°* The committee on rules by unanimous vote 
gave a favorable report to this resolution, but Senator 
Blease was able to prevent its being acted on by the 
Senate. Senator Blease vehemently insisted that the 
Senate had nothing to do with party primary elec- 
tions.1°° On January 31, 1928 Senator Neely again 
introduced this resolution,'°° but as yet no action has 
been taken on it. 


103 Thid., p. 11338. 
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On June 25, 1926 Senator La Follette introduced 
Senate resolution No. 261 as an amendment to the 
standing rules of the Senate. By the terms of this reso- 
lution no person would be entitled to a seat in the Sen- 
ate unless within thirty days after the election he files 
with the Secretary of the Senate a statement of each 
contribution received by him or his campaign committee 
for the purpose of influencing primary election results. 
This statement must include the name of each person 
making a contribution and the amount contributed, and 
a detailed account of each expenditure made. The state- 
ment must be sworn to by the candidate and by his 
campaign manager or treasurer. All expenditures must 
be made under the personal direction of the candidate 
or his campaign manager. This La Follette resolution 
established the same maximum expenditures for pri- 
maries as had been established for final elections by 
the Federal Corrupt Practices Act of 1925. According 
to further provisions of the resolution, a committee 
of three was to be elected by the Senate to pass on the 
qualifications of each Senator elect. This committee 
was empowered to hold hearings and to report to the 
Senate on the first day of the session at which the 
Senator elect is designated to become a member of the 
Senate. To this resolution Senator La Follette attached 
a statement from the legislative counsel of the Senate 
that such an amendment to the Senate’s rules would be 
within the Senate’s constitutional power to pass on the 
qualifications and elections of its members. The resolu- 
tion was referred to the committee on rules, and no 
action was taken on it.1°7 
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During the summer and autumn months of 1926 the 
Reed committee carried on intensive investigations of 
campaign expenditures in the Senatorial primaries of 
Pennsylvania and Illinois as well as in certain other 
states where complaints of abuses were brought to the 
attention of the committee. A report of the evidence 
taken in these investigations was presented to the Sen- 
ate in December 1926.1°° In the course of its investiga- 
tion the Reed Committee found that over $450,000 had 
been spent in the interest of the candidacy of Frank L. 
Smith, the successful candidate for the Republican 
Senatorial nomination in Illinois. To make matters 
worse, some $200,000 of this had been contributed by 
officers of public utility corporations, Mr. Smith being 
at the time chairman of the Illinois Commerce Com- 
mission, the body which regulated the rate making and 
services of public utilities in Illinois. It was also 
brought out that about equal sums were spent on be- 
half of the candidacy of Senator McKinley for re- 
nomination. By far the larger part of these expendi- 
tures were made personally by Senator McKinley.1!° In 
its investigation of the Pennsylvania Republican pri- 
mary the Reed committee found that $785,000 had 
been spent in support of the Vare-Beidleman ticket and 
$1,800,000 for the Pepper-Fisher ticket. It has been 
shown above that on each of these tickets there were 
candidates for nomination for the United States Senate 
and. for the various important state offices. It was im- 

108 Hearings Before a Special Committee Investigating Expenditures in 
Senatorial Primary and General Elections, United States Senate, 69th 
Shee Sess., Pursuant to Sen. Res. 195. 5 parts (Reed Committee 
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possible for the committee to determine how much of 
these expenditures should be allocated to the candidates 
for the Senate. Governor Pinchot, the third candidate 
for the Republican Senatorial nomination, spent $187,- 
000.134 

Much time was given by the Senate from the time 
it convened in December, 1926 until the end of the short 
session in March, 1927 to the discussion of the findings 
of the Reed committee, of the question whether Smith 
and Vare should be permitted to take seats in the Sen- 
ate, and of the meaning of Article 1, Section 5 of the 
Constitution which provides that “Each House shall 
be the judge of the elections, returns, and qualifications 
of its own members.’’!1? This discussion at first seemed 
only preliminary to the decision of the Senate of the 
70th Congress, to which Vare and Smith were Sena- 
tors elect. The death of Senator McKinley of Illinois, 
however, brought the matter to the immediate atten- 
tion of the Senate of the 69th Congress, for Governor 
Small appointed Mr. Smith to fill Senator McKinley’s 
unexpired term. The Senate by vote of forty-eight to 
thirty-three refused to permit Mr. Smith to take the 
oath of office and referred his case to the committee on 
privileges and elections.11* 

In addition to the charges growing out of the Reed 
Committee report concerning expenditures in Mr. 
Vare’s campaign for the Republican nomination for 
Senator from Pennsylvania, Mr. W. B. Wilson, Mr. 
Vare’s unsuccessful Democratic opponent in the gen- 
eral November election, entered formal notice of con- 


141 Tbid., passim, particularly part 1; Cong. Rec., 69, 2, and 167-69. 


12 Cong. Rec., 68, passim, esp. pp. 11920, 554, 558, 914, 1036-46, 5295-97. 
113 Tbid., p. 2014. 
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test of the results of the general election, charging that 
the registration books had been padded and that there 
had been corruption in the count of the votes.!!4 This 
contest was referred to the committee on privileges and 
elections and is still pending. 

The closing hours of the 69th Congress were en- 
livened by a bitter fight in the Senate over a resolution 
introduced by Senator Reed of Missouri extending the 
life of his special investigating committee through the 
70th Congress and authorizing it to open any or all 
ballot boxes and to examine ballots cast at the general 
Pennsylvania election of 1926. A filibuster conducted 
by Senator Reed of Pennsylvania prevented the passing 
of this resolution.11° After the close of the 69th Con- 
gress the Reed committee decided to continue its work, 
regardless of the fact that it had not been specifically 
authorized to do so. The committee decided that since 
the Senate is a continuing body the original resolution 
was sufficient authorization for the committee to con- 
tinue its investigations. The committee, however, be- 
came involved in litigation which prevented it from 
accomplishing anything further before the 70th Con- 
gress convened in December, 1927.11° The Senate of 
the new Congress immediately passed a resolution that 
the previous resolutions establishing the Reed Com- 
mittee had been in full force since the time of their 
passage and that the committee was to continue func- 
tioning until the Senate accepted or rejected its final 
report, or until the Senate otherwise ordered.11" 

14 Thid., pp. 5895-6. 
16 Thid., pp. 5477-5512. 
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The fight over seating Senators-elect Smith and Vare 
began with the administration of oaths to new Senators 
on the opening day of the 70th Congress. When the 
names of Smith and Vare were called, Senator Norris 
presented resolutions setting forth the amounts that 
had been expended in their campaigns for nomination, 
and in the case of Smith, the additional fact that he 
while chairman of the Illinois Commerce Commission 
had accepted contributions from public utilities officials. 
In the words of the resolution in the Newberry case, the 
Norris resolutions declared that these expenditures by 
Smith and Vare are “contrary to sound public policy, ~ 
dangerous to the perpetuity of free government, harm- 
ful to the dignity and honor of the Senate, and taints 
with fraud and corruption” their credentials, so that 
they are not entitled to membership in the Senate.14§ 
At the suggestion of Senator Curtis, the Republican 
leader in the Senate, Smith and Vare stood aside while 
other Senators elect took the oath of office.1!® 

The Senate spent most of the first week of the 70th 
Congress debating the Norris resolutions declaring that 
Smith and Vare were not entitled to seats in the Sen- 
ate. The debate centered about the meaning of the 
constitutional provision that “Each house shall be the 
judge of the elections, returns, and qualifications of its 
members.” The Senators favoring the seating of these 
two men argued that there could be no dispute concern- 
ing their elections and returns. That they had received 
the majority of votes at the elections, had been duly 


118 Thid., pp. 1-2. 
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certified by the governors of their respective states.12° 
The question to be decided is, What is the meaning of 
“qualifications” in the constitutional provision? These 
Senators then argued that “qualifications” means those 
definitely stated in the Constitution—that no person 
shall be a Senator who is not 30 years of age, who has 
not been a citizen of the United States nine years, who 
is not an inhabitant of the state from which he has 
been chosen, who having previously taken an oath to 
support the Constitution of the United States shall 
have engaged in insurrection or rebellion against the 
United States, or who holds any office under the United 
States. It was argued that none of these apply to 
Smith and Vare and that the Senate has not the power 
to set up other qualifications. The Senate was not given 
the power to establish other qualifications, for such 
power would easily lead to tyranny by the majority. A 
majority could arbitrarily decide on some additional 
religious, political, or other qualifications. If the Senate 
exercised such power in the present cases it would be 
thwarting the will of the majority of the voters in two 
sovereign states, for these voters had known the 
charges against Smith and Vare at the time of the final 
election. It was argued, furthermore, that these ex- 
penditures by Smith and Vare were not contrary to the 
laws of their states, that there was no Congressional 


120TIn the case of Mr. Vare the Senate had received two certificates of 
elections from governors of Pennsylvania. The first certificate issued by 
Governor Pinchot stated that on the face of the returns Vare appeared to 
have been chosen. Governor Pinchot said he could not use the ordinary 
form of certificate, “has been duly chosen,’’ because he was convinced that 
Mr. Vare’s nomination had been partly bought and partly stolen, and that 
fraud committed in Mr. Vare’s behalf had tainted both the primary and 
general election. On the expiration of Governor Pinchot’s term, the new 
governor, Fisher, issued to Mr. Vare a certificate of election in the 
regular form. 
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act or even statement of what is the maximum expendi- 
ture permissible. For Congress now to set up a maxi- 
mum applicable to these men would be in the nature of 
ex post facto legislation.1?* 

The case of the Senators opposed to seating Smith 
and Vare rested on the argument that there is no limit 
to the power of the Senate to judge of the elections, 
returns, and qualifications of its members. The re- 
quirements of age, citizenship, and residence are stated 
negatively in the Constitution, and are, therefore, dis- 
qualifications rather than qualifications. The language 
in which these disqualifications are stated clearly im- 
plies that they are not limitations on the separate con- 
stitutional provision giving each House the right to 
pass on the elections and qualifications of its members. 
Senators arguing for this wide power of the Senate 
to determine the qualifications of Senators designate 
admitted that the power might conceivably be abused. 
But they argued that so might any of the other powers 
vested in the Senate. If the exercise of authority be 
denied because it may be abused, there can be no gov- 
ernment. These Senators denied that it was sufficient 
that the voters of Illinois and Pennsylvania had known 
the charges against Smith and Vare at the time of the 
final election. In states where one party is predominant, 
the candidate of that party will be chosen regardless 
of the way in which he received the nomination. Fur- 
thermore, the presence of a man in the Senate who has 
secured his nomination through corrupt expenditures 


1Cong. Rec., 69 (1927), 123-27, 166-70, 301-04, 326-37. See J. M. 
Beck, The Vanishing Rights of the States, for a thorough presentation of 
the arguments briefly set forth above. 
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is of more than state concern,—he votes on matters 
that pertain to all the states.1*? 

To the writer it seems that the Senators who insisted 
that the Senate’s power to determine the elections and 
qualifications of its members is limited to seeing 
whether the constitutional disqualifications are present 
in a particular case were too narrow in their definition. 
According to this theory, the Senate would have to ac- 
cept a Senator designate’s certificate of election regard- 
less of any abuses that may have been known to have 
been present either in the primary or final election at 
which he was chosen. On the other hand, it seems 
equally impossible to go all the way with those Senators 
who argued there is no limit to the power of the Senate 
to pass on the qualifications of its members. It does not 
appear that the Senate has the right to inquire into 
anything which does not directly concern the election 
of a member. Affirmatively this would mean that the 
Senate has full power to pass on the method used in a 
campaign for party nomination as well as on the 
methods used to win the final election. To inquire into 
the past life of a Senator designate and to judge his 
qualifications on the basis of activities which had 
nothing to do with his seeking a seat in the Senate, it 
is believed would be an invalid assumption of authority 
by the Senate. 

To meet the objections of Senators who believed 
that Smith and Vare should be given the oath of office 
so that they might defend their claims from the floor 
of the Senate, the Norris resolutions were amended. 
The cases were referred back to the Reed committee 


123 Cong. Rec., 69 (1927), 112-19, 122-3, 154-7. 
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with instructions that Vare and Smith should be given 
such further hearings as they desired. After the com- 
mittee made its final report, Smith and Vare were to be 
accorded the privileges of the floor of the Senate to 
defend themselves. In the meantime they were to be 
denied seats in the Senate. This amended resolution ap- 
plying to Smith was passed by a vote of fifty-three to 
twenty-eight,12° and the one applying to Vare by fifty- 
six to thirty.1?* 

Carrying out the instructions of the Norris resolu- 
tion, the Reed committee met on January 7, 1928 to 
give Mr. Smith such further hearing as he desired. 
Mr. Smith took the position that until he was sworn 
in as a member of the Senate no committee, nor even 
the Senate, had the power to pass on his qualifications, 
or to take any action relative to his claim to a seat. He, 
therefore, refused to take any part in the hearing. 
The committee then introduced a resolution into the 
Senate that Smith was not entitled to membership, and 
that a vacancy existed in the Illinois representation in 
the Senate.1?° Debate covering much the same ground 
as had that on the Norris resolutions followed for 
several days.1?® By a vote of sixty-one to twenty-three 
the resolution was passed January 19, 1928.27 

Up to March 1, 1928 Mr. Vare has not presented his 
case before the Reed committee as was provided for by 
the Norris resolution. This is probably due to the fact 
that as an outgrowth of the contest of the results of the 
final election instituted by Mr. W. B. Wilson, the 


123 Thid., p. 160. 326 Thid., pp. 1641-54, 1766-80. 
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Democratic candidate for Senator from Pennsylvania 
in 1926, the Senate committee on privileges and elec- 
tions was then engaged in a recount of the votes cast in 
this election. But there is every reason to believe that 
the final action of the Senate in the Vare case will be 
the same as that in the Smith case—the Senate will 
refuse to permit Mr. Vare to be seated and will declare 
that a vacancy exists in the Pennsylvania Senatorial 
representation. 

These two cases furnish abundant proof of the need 
of some action by which Congress may regulate di- 
rectly the primaries at which candidates for the two 
Houses are chosen. Since Congress has felt the New- 
berry decision made direct regulation impossible, the 
Senate has reverted to an indirect method of regulation 
in the Smith and Vare cases. This method is extremely 
unsatisfactory, if not unfair. It is likely to prove unfair 
because there is no definite norm established to which 
a candidate must conform. It is unsatisfactory because 
there is always danger that decisions as to whether a 
man is entitled to his seat will be due to narrow party 
considerations, and because it is likely to make the 
voters of a state feel that the Senate is arbitrarily set- 
ting aside their decision. 

The writer does not question the fact that Congress 
should regulate Congressional primaries, but other 
means than that used in the Smith and Vare cases 
should be employed. As is suggested elsewhere, the 
Newberry decision was not clean cut in its denial of 
the power of Congress to regulate primaries. Another 
expression of Supreme Court opinion should be ob- 
tained before Congress definitely gives up the attempt 
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at direct regulation. If a later Supreme Court decision 
should clearly make direct regulation impossible, then 
a proposal similar to those suggested by Senators Neely 
and La Follette should be adopted as an amendment to 
the rules of the two Houses. Such action would set up 
a definite standard with which the candidate would 
know he must comply. If the above suggestions prove 
inapplicable, Congress will be well justified in sub- 
mitting to the states for ratification a constitutional 
amendment giving Congress the power to regulate pri- 
maries at which candidates for Congress are nomi- 
nated. 


CHAPTER VIII 
SUMMARY AND CONCLUSIONS 


T HAS been the purpose of this study to survey the 
Mee et cracGees legislation which has been enacted 
by the federal and state governments, and to examine 
the construction placed on these statutes by the various 
courts. It has been shown that although the more 
patent forms of corruption at elections—bribery, in- 
timidation and fraud—were crimes at common law, 
most of the states in their earliest constitutions and 
laws made these offenses statutory crimes and that 
today all the states declare them illegal.+ 

Laws forbidding these direct forms of election 
abuse were possibly adequate in the earlier period of 
our country when the electoral machinery was not so 
vast and complicated, and the use of tremendous cam- 
paign funds was unknown. But the rapid industrial 
and commercial development of the country changed 
the situation. The growth of gigantic business enter- 
prises and the simultaneous accumulation of great for- 
tunes on the one hand, and the increase in the number 
of the propertyless class on the other, placed a tre- 
mendous strain on our attempt at a democratic form of 
government. The great mass of citizens, whether rich 
or poor, were too much interested in their material 
success to pay much attention to the problems of gov- 
ernment. Great political machines gradually dominated 
the political life of the country, and these machines 
were, in turn, dependent on business for their financial 
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support. Business men to secure governmental favors 
were willing to furnish the machine with funds, and 
the alliance between the political “boss” and industry 
was completed. With a bountiful supply of campaign 
funds, the political machines found it much easier to 
control elections. 

To counteract this domination of government by the 
political machines many reform projects have been 
advocated. Among the schemes which have been pro- 
posed are nominations by direct primary, the Australian 
ballot, the initiative, referendum, recall, short ballot, 
and corrupt-practices legislation. 

The movement for detailed and comprehensive cor- 
rupt-practices legislation which not only would prohibit 
bribery, intimidation, and fraud, but would also require 
publicity for campaign contributions and expenditures, 
prohibit certain classes of contributions, and designate 
specifically for what purposes campaign funds might be 
expended, did not begin until the latter part of the nine- 
teenth century. The need for such legislation was not 
felt earlier, for it was not until the campaign of 1876 
that money was used on a lavish scale.” Beginning about 
1880 many stories of corruption at elections are found 
in newspapers and magazines. Regardless of whether 
these stories were authentic or not, they aroused inter- 
est and prepared the country for a reform movement. 
Information concerning campaign and election abuses 
gathered at various hearings held by investigating com- 
mittees of both the state and federal governments was 
published widely. At the beginning of this period of 
wide spread interest in election reform, England passed 
its comprehensive Corrupt Practices Acts of 1883 and 

2R. C. Brooks, Corruption in American Politics and Life, p. 220. 
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1885. American reform leaders now used these acts as 
models and urged the enactment of similar legislation 
in the United States. New York led the way with its 
feeble Act of 1890. The movement spread from state 
to state until today, as is shown in a preceding chapter,® 
most of the states are attempting to regulate very 
closely the use of campaign funds. 

The federal government began its regulation of elec- 
tions much later than the state governments. Although 
the Constitution gave the National Government au- 
thority to exert control over certain elections, the super- 
vision of all matters of suffrage was at first left in the 
hands of the states. This policy was changed after the 
enfranchisement of the negroes. It was felt that in 
certain sections of the country the Fifteenth Amend- 
ment would be practically nullified unless the federal 
government prevented the discrimination forbidden by 
this Amendment. By its Acts of 1870 and 1871, under 
which federal officials were given very wide powers 
of oversight and control over elections, Congress at- 
tempted to prevent this discrimination. But the federal 
courts decided that these Acts were unconstitutional in 
so far as they attempted to protect the negro in his 
exercise of the suffrage at state elections from dis- 
crimination or molestation by private individuals. The 
Fifteenth Amendment was held only to forbid dis- 
crimination by the state as such. As a matter of prac- 
tical effect the only real authority over elections 
Congress was left with after these decisions was that 
derived from Article 1, section 4 of the Constitution. 
Under this provision Congress was given authority to 
make or alter regulations concerning the times, places, 
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and manner of holding Congressional elections, and 
under this provision the courts have generally held that 
Congress may enact such legislation as it deems neces- 
sary for the effectual safeguarding of these elections. 
Since Congressional elections take place at the same 
time as state elections, Congress may indirectly exer- 
cise some control over state elections. 

The federal government began its regulation of the 
use of money in elections by prohibiting federal officers 
and employees from soliciting. from other such officers 
and employees for campaign purposes, and by prohibit- 
ing any person from soliciting campaign funds in a 
public building. The next step taken was the prohibition 
of gifts by corporations. By the Acts of 1910 and 1911 
publicity for contributions and expenditures was re- 
quired, and a limitation was placed on the amount that 
candidates for Congress could spend in their campaigns. 
It has been shown that these Acts have been shorn of 
a great deal of their strength by the Newberry decision, 
which held that the Acts did not apply to primary elec- 
tions. This decision led to the passage of the Federal 
Corrupt Practices Act of 1925. This Act first repealed 
all the previous corrupt practices legislation. Omitting 
the provisions held void by the Newberry decision, it 
then re-enacted the former statutes with a few addi- 
tional provisions. 

There is little doubt but that these laws have proved 
highly beneficial. Mr. Perry Belmont, one of the leading 
champions of a thorough-going system of corrupt- 
practices legislation, has thus summarized the results 
secured by the laws which had been enacted at the time 
he wrote: 
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A check has been put upon the large secret contributions of 
corporations and individuals, with the understanding that 
political debts are thus incurred by party organizations. Stock- 
holders and policy holders no longer helplessly witness the 
expenditure of corporate funds for political purposes. Cor- 
porations and candidates are protected against exactions that 
were constantly increasing. The enormous and unnecessary 
campaign expenditures in recent years, affording opportunity 
and encouragement to corruption, have been materially dimin- 
ished. It is now the accepted opinion that a contributor to a 
political committee has no right to secrecy. The false concep- 
tion that in respect to political contributions the individual has 
the right to use his money as he sees fit no longer exists in 
disregard of long-established restrictions upon the use of 
money in elections. It is now admitted that campaign-fund 
publicity is not an unnecessary interference with alleged indi- 
vidual rights, and that publicity is essential to determine the 
propriety of motives prompting political contributions.4 


In most of the states, then, there are laws strong 
enough to prevent corrupt practices at elections, and 
the state courts have shown a willingness to give these 
laws a broad interpretation. Congress, however, has 
been prevented from passing certain laws which might 
prove beneficial because of opposition to a too highly 
centralized government, and because in a few instances 
the federal courts have been strict in interpreting the 
Constitution. 

But even in those states with the most far-reaching 
corrupt-practices laws, it is recognized that many elec- 
tions are still influenced by grossly unfair methods. 
The best of laws on the statute books cannot provide 
a cure for a serious political disease. The enforcement 
of these laws must be in the hands of competent, up- 
right officials, and back of these officials must be the 

+ Progress of Campaign-Fund Publicity, North Am. Rev., 189 (1909), 35. 
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determination of a majority of the citizens to see that 
these laws are enforced. The great mass of the voters 
too frequently take political corruption as a matter of 
course. Sporadically, they become excited at the evils 
existing under “boss” rule, and for a time they throw 
off machine domination. But they soon go about their 
usual business, and the “boss” takes charge again. Be- 
fore any permanent reform can be effected a continuous 
interest in political affairs must be aroused among the 
voters. If this interest can be aroused, there will un- 
doubtedly follow a public opinion that will be hostile, 
not only to the more patent forms of election abuses 
such as bribery and fraud, but to lavish use of cam- 
paign funds as well. Until this opinion is felt the vari- 
ous corrupt-practices acts cannot be very effectively 
enforced, for no legislation, however beneficial, can be 
effectively enforced unless public opinion favors it. 
Naturally, the question presents itself: How is this 
interest in political affairs and this public opinion hos- 
tile to corrupt practices at elections to be aroused? The 
answer usually given is by education. Undoubtedly 
much can be done through education to make the voters 
understand the problems of government and make them 
unwilling to allow special interests and corrupt poli- 
ticians to capture the governmental agencies through 
dishonest elections. But it must be admitted that in the 
past education has seemed to fail in this respect. It has 
been too often true that the so-called best educated peo- 
ple have felt that they must not soil their hands by tak- 
ing part in political activities. Educational leaders are 
aware of this failure in our educational system, and they 
are now making efforts to link up education with good 
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citizenship. Whether this movement will bring the de- 
sired results or not, the future must show. 

The suggestion has been made from time to time that 
contributions above a comparatively small amount be 
forbidden, thus forcing the political managers to appeal 
to the rank and file of the party for contributions. By 
limiting the size of gifts, corrupt bargains between spe- 
cial interests and party managers might be preverited, 
but more important still, if thousands of voters should 
make small contributions, they would be more interested 
in the working of the party machinery. 

The more radical proposal has been that the gov- 
ernment supply all, or at least part, of the funds spent 
for campaign purposes. In an earlier chapter,’ the ex- 
perience of the state of Colorado in attempting to sup- 
ply funds to political parties has been described. Presi- 
dent Roosevelt in his message to Congress December 3, 
1907 suggested that Congress should make grants to 
political parties : 

It is well to provide that corporations shall not contribute to 
presidential or national campaigns and furthermore to provide 
for the publication of both contributions and expenditures. 
There is, however, always danger in laws of this kind, which 
from their very nature are difficult of enforcement, the danger 
being lest they are obeyed by the honest, and disobeyed by the 
unscrupulous, so as to act only as a penalty upon honest men. 
... There is a very radical measure which would, I believe, 
work a substantial improvement in our system of conducting 
a campaign, although I am well aware it will take some time 
for people so to familiarize themselves with such a proposal 
as to be willing to consider its adoption. The need for col- 
lecting large campaign funds would vanish if Congress pro- 
vided an appropriation for the proper and legitimate expenses 
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of each of the great national parties, an appropriation ample 
enough to meet the necessity for thorough organization and 
machinery, which require a large sum of money. Then the 
stipulation should be made that no party receiving campaign 
funds from the Treasury should accept more than a fixed 
amount from any individual subscriber or donor, and the nec- 
essary publicity for receipts and expenditures could without 
difficulty be provided.é 


Mr. McAdoo, on the Democratic side, has even advo- 


cated that all private contributions to campaign funds 
be forbidden: 


We should consider the advisability of a drastic change in the 
national election laws. This thing of financing a campaign by 
the profiteering interests must .cease, and even contributions 
by private citizens should be utterly wrong and improper. The 
expenses of the national election should be paid out of the 
United States Treasury, and it should be made a crime for a 
man to contribute a dollar to influence an election.? 


This suggestion is most interesting, but it hardly 
seems practicable. On what basis would the public funds 
be granted? If the votes the candidates of a party re- 
ceived in the preceding election should be used as a 
basis, this scheme would give added support to the 
party in power, and there would be little chance for the 
development of a new party. If a lump sum should be 
granted to each party entering the campaign, an induce- 
ment would thereby be offered for the organization of 
all sorts of political faddists into parties. The United 
States Government might well issue impartial campaign 
pamphlets, allowing each party a certain amount of 
space, such as those now issued by several of the state 


® Congressional Record, 42 (1907), 78. 
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governments,® but the difficulties in the way of a direct 
subsidy granted to the several parties seem insurmount- 
able. 

The solution of the campaign fund problem is most 
difficult. It must be recognized that in every campaign 
large sums are used for entirely legitimate purposes. 
How shall the collection and disbursement of these 
funds be regulated? The recent legislation described in 
chapter five is probably approaching the best practicable 
method. Gifts should only be allowed from individuals. 
To go further than most of the present legislation, the 
size of these gifts should be limited. Such a limitation 
could undoubtedly be evaded by having a gift larger 
than the law permitted one individual to make divided 
into separate gifts from various members of the family 
or others, but there would always be the possibility that 
such evasion would become known. While this evasion 
could not be considered a violation of the law, yet it 
might have the effect of injuring the party receiving 
the gift in its campaign for votes. Contributions should 
be required to be made to the responsible agent of the 
political party. All expenditures should be made through 
this responsible agent, who should be required to keep 
detailed accounts of all receipts and expenditures. The 
purposes for which campaign funds may be lawfully 
expended should be specified. Detailed statements of all 
receipts and expenditures should be filed by the respon- 
sible agent of the political party with some designated 
public official both before and after the primary and 
election. All the present laws should be strengthened 
by making the candidate responsible for any unlawful 
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use of funds in his behalf. No longer should there be a 
premium on the candidate’s remaining in ignorance of 
the manner in which his campaign is being conducted. 
The penalties for violation of these acts should include 
not only fine and imprisonment for those actually com- 
mitting the offense, but, in addition, the candidate in 
whose interest the law had been violated should be dis- 
qualified to hold the office. The objection might be 
raised that the opposing candidate or party would see 
to it that these violations did occur, and a candidate 
innocent of any wrongdoing might be thereby disquali- 
fied. This might happen in a few instances, but the 
benefit the public would receive from such a provision 
through better campaign methods would more than 
counterbalance any individual cases of injustice that 
might arise. It does not appear, moreover, that any can- 
didate or party would gain very much by attempting 
to have the opponent disqualified in this manner. It 
would simply mean that another election must be held. 

It is not contended that a law drawn along the lines 
of the above plan would prove an absolute preventive 
of the misuse of campaign funds. But such legislation, 
properly enforced, and properly supported by the people 
of the country, would go far toward mitigating the 
evils resulting from the lavish use of these funds. 

The division of power between the federal and state 
governments has made the regulation of election abuses 
more difficult. The question of federal control of elec- 
tions has in recent years been one of the leading causes 
of controversy between advocates of states’ rights and 
those favoring a more centralized government. It is 
clear that the individual states cannot adequately control 
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the activities of the national political parties operating 
in all the states. Will the federal government be allowed 
to exert its control? After a long period of leaving the 
regulation of elections to the states, the federal gov- 
ernment seemed to be rapidly assuming control over 
national elections and the activities of national com- 
mittees until its authority received a severe set-back in 
the Newberry decision. The whole matter of federal 
control is now unsettled, but it is certain that Congress 
will not be content to leave the election of its own mem- 
bers under state regulation alone. Senator Borah, who 
is usually rather favorable to the maintenance of power 
in the hands of the states, believes that the future will 
see Congress not only controlling national elections, but 
state elections as well. In a speech in the Senate, he 
said: 

We might just as well understand now as later that the Na- 
tional Government is going to assume practically complete 
control over the elections. Whenever a Senator is elected, or a 
Representative is elected, and you control that election by 
reason of that fact, you will as a practical fact control the 
elections of state officers. We should not blind ourselves to the 
fact that these Amendments to the Constitution widening and 
extending the power of the National Government over the 
franchise will lead to complete national control over elections.® 


Whether Congress will ever be permitted to exercise 
such extensive control is doubtful. But, certainly, if 
the corrupt manipulations of elections are to be stopped. 
effectively, the federal and state governments must act 
together to remedy such abuses. 

In some parts of the popular press and magazines it 
seems to be fashionable to write and speak of the pres- 


® Congressional Record, 56, 8760. 
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ent political era as decadent. It is easy enough to find 
evidence of corrupt politics, and it is easier still to find 
persons eager to spread stories of the failure of demo- 
cratic governments to maintain purity in the elections 
where officers are chosen to carry on these governments. 
It is true that very often hostile public opinion, dis- 
honest or incompetent prosecuting attorneys, and weak 
or perverse juries make it impossible to enforce legis- 
lation which has been enacted to prevent dishonest 
elections. These failures are spread broadcast, but little 
is said of the thousands of voters who take an intelli- 
gent interest in the elections, or of the activity of the 
officials who earnestly attempt to secure honesty at 
elections. Despite all evidence to the contrary, it is more 
than probable that elections in the democratic countries 
are today on a higher plane than ever before. In the 
opinion of Professor James T. Shotwell, 

Instead of increasing with the growth of democracy, the prac- 
tice of corruption in politics tends to decrease. . . . The mix- 
ture of bribery and intimidation which so largely determined 
the suffrage upon which the governments of the good old 
days reposed, would, if revealed today, endanger rather than 
strengthen the tenure of power of any civilized government 
which had consciously resorted to such devices. . . . However 
poorly the laws may still be enforced in backward communi- 
ties, the laws which have accumulated upon the statute books 
during the last generation to maintain the integrity of elections 
bear witness to a constant heightening of moral effort in the 
fundamentals of representative government.1° 


However beneficial rigid corrupt-practices legislation 
may prove, and however much may be gained by a 
proper correlation of the regulations of federal and 


10 “Democracy and Political Morality,” in the Political Science Quarterly, 
36 (1921), 4-8. 
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state governments, the conclusion seems to be that the 
further elimination of corruption in politics depends 
upon the enlightenment of the electorate and the fur- 
ther participation by all the people in the functioning 
of government. With sufficient knowledge of the ma- 
chinery of government and of the problems at issue, 
and with the experience gained by all the voters partici- 
pating in the political processes, we may confidently 
expect that the self-interest of the honest, intelligent 
majority will prevent the devious practices of a corrupt 
minority.*? 

Evidence that popular opinion sometimes exacts 
higher standards of conduct than the law demands is 
not lacking. This was forcibly brought out when it 
developed that one of the chief reasons the Republicans 
failed to nominate General Wood or Governor Lowden 
for President in 1920 was the fear that public opinion 
would be hostile to the candidacy of either of these 
men because of the tremendous sums they had spent in 
their pre-convention campaigns. The final chapter in 
the Newberry case offers even a more notable example 
of this. After the Supreme Court had declared the 
provisions of the law under which he had been indicted 
unconstitutional, and after the Senate had declared 
that he was entitled to his seat, Mr. Newberry resigned 
from the Senate because the people of his state ex- 
pressed their strong disapproval of his campaign meth- 
ods by the defeat of Mr. Newberry’s colleague, Senator 
Townsend, who had been a defender of Mr. Newberry. 
That public opinion is constantly growing more critical 
of the methods used during campaigns is evidenced by 


11 The introduction of the short ballot would undoubtedly enable the voter 
to vote more intelligently and make him take a greater interest in elections. 
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party defense of the size of the funds they are using.’* 
Twenty years ago no such defense would have been 
deemed necessary. There is every reason to believe that 
public opinion will increasingly demand that campaigns 
and elections be conducted in an honest and fair manner. 
Laws against abuses at elections are necessary, and 
laws providing for publicity of campaign methods are 
highly desirable, for they give the voters information as 
to how the campaign is being conducted, and probably 
check improper expenditure. It may be significant that 
the Smith and Vare scandals arose in Illinois where 
there is no law requiring publicity for campaign con- 
tributions and expenditures and in Pennsylvania where 
there is no legal limit to the amount of expenditures. 
But the chief hope for higher standards in political 
activities must be based on a public opinion that will 
not be satisfied with the maintenance of the standards 
set by law, but will enforce even more rigorous ones 
through the power of the voters to defeat any party or 
candidates who will not live up to such standards. 


2 See chapter 5, pp. 147-49. 


APPENDIX 


In the appendix will be found tables giving references 
to the state laws dealing with the various types of corrupt 
practices discussed in chapters I, II, III, IV, and V. 


Table 1. References to state laws dealing with bribery. 


Table 2. References to state laws dealing with intimida- 
tion. 


Table 3. References to state laws dealing with fraud. 

Table 4. References to state laws dealing with political 
advertising. 

Tables 5 and 6. References to state laws dealing with the 
collection and expenditure of campaign 
funds. 
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BIBLIOGRAPHY 


Since this essay is primarily a study in public law, 
attention has been especially directed toward laws and 
court decisions. This study of state and federal legisla- 
tion has been greatly expedited by several compilations of 
references and summaries, the most important of which 
are two bibliographical works prepared by the Legislative 
Reference Department of the Wisconsin Library Com- 
mission. The first is by M. A. Schaffner, 1906, and the sec- 
ond by S. G. Lowrie, 1911. A report of the Connecticut 
Commission on Laws Relating to Direct Primaries and 
Corrupt Practices at Elections, published in 1907, con- 
tains similar material. In 1905 G. L. Fox presented to the 
American Political Science Association a paper containing 
much valuable bibliographical material for this essay. 
There was published an abstract of the state laws con- 
cerning publicity of election contributions and expendi- 
tures in Senate Document No. 337, Sixtieth Congress, 
first session. The best and most complete list of references 
dealing with but a single phase of corrupt-practices legis- 
lation is contained in the compilation of state laws relating 
to the regulation and control of campaign expenditures, 
made by W. E. Hannan for the New York Legislative 
Reference Library in 1919. 

Citations to court decisions have been largely drawn 
from the American Digest, American and English Ency- 
clopaedia of Law, Corpus Juris, and G. W. McCrary’s 
American Law of Elections. Judge McCrary has made the 
best treatment of elections from the purely legalistic side 
that has appeared. The last edition of his book, however, 
was printed in 1897, and therefore contains none of the 
recent legislation. 

As a beginning for the non-legal side of the study of 
corrupt practices at elections, Graham Wallas’ Human 
Nature in Politics, and Ostrogorski’s Democracy and Or- 
ganization of Political Parties are especially valuable. 
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Wallas’ treatment of the psychology of voters is of great 
interest and importance, and Ostrogorski’s gloomy view 
of democracy prepares one for the mass of material show- 
ing the unhealthy state of politics in many parts of the 
United States. 

R. C. Brooks’ Corruption in American Politics and Life 
presents an excellent study in the pathology of corruption. 
While this is a treatment of corruption in the various 
phases of business, journalism, and the professions, it deals 
especially with the political field. It is rather optimistic 
in tone and holds that the numerous exposures of corrupt 
practices in the United States furnish proof that the evil 
is recognized and is being fought. This work was pub- 
lished in 1910, prior to the passage of the federal law lim- 
iting campaign expenditures, and prior to much of the 
comprehensive state legislation. 

James K. Pollock’s recent book, Party Campaign Funds, 
contains a very able discussion of sources and expendi- 
tures of campaign funds and of the state and federal laws 
relating to use of campaign funds. Particularly important 
is the author’s analysis of the party financial statements. 
Unfortunately for the present writer, Mr. Pollock’s book 
did not appear until this study had been completed. 

There are several studies of the American party sys- 
tem, its activities, and organization, which have been very 
useful for this essay. Chief among these are: H. J. Ford, 
Rise and Growth of American Parties; C. L. Jones, Read- 
ings on Parties and Elections; Jesse Macy, Party Organi- 
zation and Machinery; S. P. Orth, The Boss and the 
Machine; P. O. Ray, Introduction to Political Parties and 
Practical Politics; J. A. Woodburn, Political Parties and 
Party Problems in the United States; R. C. Brooks, Polit- 
ical Parties and Electoral Problems; C. E. Merriam, The 
American Party System. Of the more general works on 
American government, Lord Bryce’s American Com- 
monwealth, and Modern Democracies have been very 
stimulating. . 
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There is an abundance of literature dealing with spe- 
cific cases of violations of the purity of elections. The 
difficulty here does not arise from the scarcity of material, 
but from the determination of the reliability of the mate- 
rial presented. Such investigations as those conducted by 
the New York Legislative Insurance Investigating Com- 
mittee and by various Congressional investigating commit- 
tees furnish reliable evidence. The value of the innumerable 
magazine articles lies not so much in the actual evidence 
of corruption as in the agitation for reform which they 
were arousing. 

The publications of the National Publicity Bill Asso- 
ciation contain the best material dealing with attempts at 
reform. Mr. Perry Belmont, the president of the Asso- 
ciation, published many articles advocating advanced 
measures, and these articles undoubtedly had great influ- 
ence in securing the enactment of corrupt practices legis- 
lation, especially by the Federal government. 


Court DEcISsIONS 


The following citation to court decisions dealing with 
the various aspects of corrupt practices legislation is more 
complete than the mere listing of the cases referred to in 
the body of the text. Citations to the more important 
cases dealing with the various points discussed have been 
placed in the footnotes, but it was felt that to place in the 
footnotes a long list of the less important cases upholding 
similar- principles was not only unnecessary but would 
actually detract from the work. Here, however, are listed 
all the cases dealing with the subject which the writer by 
careful research has found and read, and the cases which 
have and which have not been referred to in the body of 
the text are designated. 


Cases dealing with bribery: cited in Chapter 1. 


Abbott v. Frost, 2 Bart. (Mass.) 594. 
Ashford v. Goodwin, 20 Pick. (Mass.) 428. 
Bush v. Head, 154 Cal. 277. 

Carothers v. Russell, 53 Iowa 346. 
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Clawson v. Bell, 169 Ind. 61. 

Commonwealth v. Glass, 140 Ky. 589. 
Commonwealth v. Roberts, 145 Ky. 290. 
Commonwealth v. Sheeran, 145 Ky. 361. 
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tives among the Several States According to the Sixth Census. 
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Citizens of the United States to Vote in the Several States of 
This Union.” 16 Statutes at Large 433. 

Act of August 15, 1876. General Appropriation Bill of 1876, 
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Making Money Contributions in Connection with Political 
Elections. 34 Statutes at Large 864. 

Act of June 25, 1910. Act Providing for Publicity of Con- 
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Act of February 28, 1925. Federal Corrupt Practices Act of 
1925. Federal Statutes Annotated, Supplement Pamphlet, 
April, 1925. Edward Thompson and Co. 


State Statutes 
See Tables of Laws of Various States given in Appendix. 


English Statutes 


Act for the Better Prevention of Corrupt and Illegal Practices 
at Parliamentary Elections. 46 and 47 Victoria 242, 1883. 


BIBLIOGRAPHY 307 


Act to Amend the Law With Respect to Corrupt Practices at 
Parliamentary Elections. 48 and 49 Victoria, 1885. 


Government Documents 


Contested Election of Harrison v. Davis. House Misc. Doc. 
No. 4, 36th Cong., Ist Sess. 1860. 

Contested Election of Barrett v. Blair. House Misc. Doc. No. 
8, 36th Cong., lst. Sess. 1860. 

Contested Election of Cessra v. Myers. House Misc. Doc. No. 
2, 42nd Cong., Ist. Sess. 1871. 

Contested Election, McKenzie v. Braxton. House Misc. Doc. 
No. 15, 42nd Cong., lst Sess. 1871. 

Contested Election of Giddings v. Clark. House Misc. Doc. 
No. 155, 42nd Cong., 2nd Sess. 1872. : 

Senate Report on Louisiana Elections, 44th Cong., 2nd Sess. 
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Myers, Gustavus, History of 
Tammany Hall, evasion of 
property holding qualifica- 
tions, 21; violence at New 
York City elections, 37; 
fraudulent practices at New 
York City elections, 57 
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National Bankers’ Association, 
appeal for funds in campaign 
of 1896, 189 f. 

National Committees, expendi- 
tures by, 180-82 

National Municipal League, 
plan for model registration 
system, 59f.; proposals for 
securing better election of- 
ficials, 68 

Naturalization fees, payment of 
to influence votes, 24 

Neeley v. Farr, quoted concern- 
ing intimidation of employees, 
49 £. 

Neely, Senator, proposal for 
Senate Resolution establish- 
ing maximum sum that may 
be spent in Senatorial pri- 
maries, 231 

Newberry case, Supreme Court 
opinion, 207-11; Senate ac- 
tion, 211 f.; effects of, 212 f. 

Newspapers, state laws requir- 
ing publicity for ownership 
of, 99; theory of regulation 
of political advertising in, 
102 f. 

Newspaper editorials, influence 
in political campaigns, 95 f.; 
state laws forbidding pur- 
chase of support, 96f.; pur- 
chase of support contrary to 
public policy, 97 f. 

New York, act of 1829 limiting 
campaign expenditures, 120- 


New York City elections, in- 
timidation of voters in, 37; 
fraudulent practices at, 57 

Nixon v. Herndon, quoted deny- 
ing constitutionality of Texas 
white primary law, 214-16 

Non-voting, causes in Chicago, 


Norris resolutions, denying 
seats in Senate to Smith and 
Vare, 236-40 
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Office-holders, campaign assess- 
ments on, 116-18; state re- 
strictions on soliciting cam- 
paign contributions from, 
129 f.; federal regulation of 
campaign contributions by, 
183-88 

O’Neal, Gov., quoted concerning 
requests from candidates for 
contributions by religious and 
other organizations, 26 

Ostracism, threats of, to infiu- 
ence votes, 52 f. 


“Paid Advertisements,” paid po- 
litical advertising must be 
designated as such, 91 

Pennsylvania primary of 1926, 
use of paid watchers at polls, 
25 £.; expenditures at, 228 

Philadelphia, use of intimida- 
tion at elections, 38; assess- 
ment of office-holders, 117 f. 

Plunkitt of Tammany Hall, ac- 
tivities of ward leaders, 6; 
assessments on candidates, 116 

Police, intimidation of voters 
by, 42-44; exactions for cam- 
paign funds, 113-15 

Political advertising, importance 
of, 91; state laws regulating, 
91-94, 275-78; court decisions 
concerning, 93; theory of 
regulation, 102f.; suit for 
libel check on abuses, 103 

Presidential elections, lack of 
federal control over, 173-75, 
193 f.; constitutionality of 
provisions of Federal Cor- 
rupt-Practices Act of 1925 ap- 
plying to, 226-28 

Primary elections, state laws 
against election abuses appli- 
cable to, 17-19, 80f.; open v. 
closed primaries, 81-83; the 
Newberry case, 207-13; Texas 
white primary law, 213-17; 
exempted from Federal Cor- 
rupt-Practices Act of 1925, 
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222-25; Pennsylvania and Illi- 
nois of 1926, 228-42 

Public opinion, importance of in 
checking election abuses, 248; 
high standards of public con- 
duct demanded by, 255f. _ 

Publicity for campaign contri- 
butions and expenditures, 
genesis of state acts requir- 
ing, 122{f.; weaknesses of 
eatly acts; 1254.;) present 
state laws requiring, 131-33, 
284-91 ; state court interpreta- 
tion of laws requiring, 134-40, 
141-44; history of federal 
laws requiring, 195-204; bill 
by Senator Borah for, 220 f.; 
Federal Corrupt-Practices Act 
of 1925, 221-25 

Publicity pamphlets, 99-101 


Reconstruction period, intimida- 
tion of voters, 37 

Reed Committee report, activi- 
ties of the Vare machine, 7; 
paid watchers at the Pennsyl- 
vania primary of 1926, 25 f.; 
violence at. Philadelphia and 
Chicago elections, 38 ; fraudu- 
lent practices in Pennsyl- 
vania, 65; campaign contribu- 
tions of Samuel Insull, 112; 
expenditures in Pennsylvania 
and Illinois Republican pri- 
cs of 1926, 229 f., 233-35, 


Registration, purchasing certifi- 
cates of, 16; fraudulent prac- 
tices connected with, 58-60; 
model system, 59f.; state 
laws prohibiting fraudulent 
practices in, 70f.; state court 
decisions concerning fraudu- 
lent practices in, 71 f. 

Roosevelt, President, recom- 
mendations to Congress: to 
prohibit contributions by cor- 
porations, 190f.; to enact a 
publicity law, 196; campaign 


INDEX 


funds to be supplied by the 
government, 249 f. 


Root, Elihu, quoted on evils 
connected with campaign 
funds, 107 


Rubey, Representative, proposal 
for constitutional amendment 
giving Congress power to 
regulate Congressional pri- 
maries, 231 


Shotwell, J. T., quoted concern- 
ing decrease of corruption at 
elections, 254 

Sinclair, Harry F., campaign 
contributions, 112, 217 f. 

Smith, Frank L., contributions 
to campaign by Samuel In- 
sull, 112; history of Senate’s 
refusal to seat, 228-42 

State constitutional provisions, 
bribery, 9-12; intimidation, 
39; fraudulent practices, 70 

State laws, bribery, 13, 258-63; 
intimidation, 40, 48, 264-68; 
fraudulent practices, 70-74, 
269-74; political advertising, 
91-94, 275-78; campaign con- 
tributions and expenditures, 
127-33, 279-91 

Stickney, Albert, quoted con- 
cerning purchase of machine 
support, 105 

Suffrage, extension of in the U. 
oe 3; federal constitutional 
provisions concerning, 150 f.; 
14th amendment, 153-54; 15th 
amendment, 156 

Sugar Trust, campaign contri- 
butions, 112 f 

Sulzer, Gov., impeachment of, 


140 


Taft, President, recommenda- 
tion to Congress to enact a 
publicity law, 200 

Tammany, evasion of property 
holding qualifications for 
voters, 21 

Tasmanian dodge, 62 
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Tax payment of voters as a 
form of bribery, 21-23 
eecpe white primary law, 213- 


Treating voters, 21 
Tweed Ring, corrupt award of 
contracts by, 118 f. 


U.S. v. Cruikshank, quoted in- 
terpreting acts to enforce 15th 
amendment, 176 f 

U. S. v. McBosley, quoted con- 
cerning indirect control of 
federal government over state 
elections, 170 f. 

U. S. v. Reese, quoted inter- 
ee 15th amendment, 160, 
175 f 


U. S. v. Souders, quoted defin- 
ing intimidation, 41 

U. S. v. U. S. Brewers’ Asso., 
quoted upholding federal pro- 
hibition of campaign contri- 
butions by corporations, 192 f. 


Vare, W. S., history of Senate’s 
refusal to seat, 228-42 

Vare machine, 7 

Virginia Convention, debate in 
concerning federal control of 
elections, 151 f. 

Wes voce voting, abuses under, 


Voting machines, 66 f. 

Vreeland, H. H., statement con- 
cerning contributions made to 
both parties in New York, 111 


Walsh Committee, evidence be- 
fore concerning campaign 
gifts, 217 f. 

aes at polls, payment of, 


Weed, Thurlow, quoted con- 
cerning receipt of campaign 
contributions from  corpor- 
ations, 110 f. 

Weyl, W. E., quoted on evils 
connected with campaign con- 
tributions, 106 f. 

White primary law, 213-17 
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